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PREFACE. 



The Jamaica case has caused great attention to be given 
to the subject of martial law, which is only a part of the 
law relating to the repression of riot, insurrection, or 
rebellion — martial law relating to the most serious case, 
that of rebellion, for which, as Hawkins says, in his Pleas 
of the Grown, " no remedies can be too sharp or severe/' 
And the charge of Mr. Justice Blackburn treated the 
question of criminal liability, whether for neglect or 
excess, with reference to the declaration or execution of 
martial law, in cases of rebellion, as a portion of the 
general subject, and governed by the same general prin- 
ciples. The occasion, therefore, appeared opportune for 
the publication of a Review of the Authorities on the 
subject, to accompany the publication of the charge of 
the learned judge. 

The publication has thus a general and permanent, as 
well as a special temporary interest. It has general 
reference to the question of criminal liability, either of 
magistrates or other civil or military officers, either for 
excess or neglect in their measures for the suppression of 
riot or rebellion, and it has a particular reference to the 
subject of martial law, either in this country or the 
colonies. As to the latter part of the subject it contains 
some authorities, historical or legal, which 'will be found 
to possess a novel and peculiar interest, such as the case^ 
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of Lundy (p. 55), where the Judges of England held that 
a man could be sent into a part of the country where 
martial law existed (by reason of rebellion) to be tried 
there by martial law for an offence committed there, and 
the last instances of an execution by martial law in Eng- 
land (p. 65), and martial law in Ireland (p. 93). The 
Demerara case, in which the legality of martial law was 
upheld by Tindal and Copley (p. 155). The Ceylon case, 
comprising an unpublished despatch of Earl Grey, with 
which the author has been favoured by the noble earl 
(pp. 96, 138), and the opinion of the present Lord Chief 
Justice, -then Attorney-General, in support of martial 
law (pp. 135, 167), ai^d a solemn decision of the Supreme 
Court of the United States in support of the same view 
(p. 144). The Jamaica case will be found also fully 
stated (p. 159), with the comments on the charge of the 
Lord Chief Justice (p. 175), and the substance of the 
charge of. Mr. Justice Blackburn (p. 208). 

It is believed the present publication comprises every- 
thing there is to be found on the subject 

Templb, July 18, 1868. 
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A CENTTTBT has elapsed since a person in the position of 
a magistrate^ or any high functionary of Government, was 
prosecuted on a criminal charge for his acts in endea- 
vouring to repress riot or insurrection, and the results 
of that prosecution — though it failed — were most mis- 
chievous and most instructive. There can be little doubt 
that it tended to produce the feeling of hesitation and 
insecurity among magistrates, which produced such fatal 
results a few years later in London, and, in our time, at 
Bristol, Birmingham, and other places; and, moreover, 
the cases on this subject have an indirect bearing upon 
the present subject — of martial law. For the law upon 
the subject — that is, as to the right to employ the mili- 
tary in aid of the civil power in the suppression of riot 
or actual insurrection — is clear and plain, though, as 
it takes place under ordinary law, it is liable to be en- 
tangled with strict legal difficulties; and it is obvious 
that it assumes and requires the presence of such an ade- 
quate military power (aided by an overwhelming moral 
power on the side of loyalty), that its action, merely in 
aid of the civil power, will be sufficient. And martial 
law is only the development and extension and appli- 
cation of the principles of the common law. Take a case 
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where the circumstances are so different and the danger 
so much greater, and the disproportion between the forces 
on the side of loyalty and rebellion so enormous that 
there is no time to await the slower process of ordinary 
law, and it will not do to let the exercise of the measures 
necessary to restore peace be hampered by the rigid rules 
and strict liabilities of ordinary law (a). 

The prosecution referred to as having taken place just 
a century ago, was a prosecution of a magistrate for 
having read the Riot Act, and directed the military to 
act on the occasion of serious riots in London, the cir- 
cumstances of which are fully narrated by the learned 
historian, Mr. Adolphus. The times were turbulent : 
it was the era of the ascendency of Mr. Wilkes, and the 
popular demonstration in his favour led to continual 
tumults. Lord Weymouth, the Seciietary of State, had in 
the preceding year written to the magistrates of Surrey, 
recommending them no longer to permit tumults to as- 
sume so dangerous an aspect, but to make early applica- 
tion for a military force in aid of the civil power. The 

(a) One of the fdndamental principles of the common law is that the 
Crown Ib entitled to the absolute control of all bodies of armed men, for the 
sake of the security of the state and the welfare of the community : a principle 
which became, of course, of more importance when the Crown became con- 
stitutionally controlled by Parliament; and so, at the revolution it was 
solemnly affirmed by Parliament that the Crown was entitled to the com- 
mand of the militia. And hence, also, notwithstanding the Mutiny Act, 
made necessary by a standing army in time of peace, and which only 
applies to the soldiers of the Crown, all legal writers have stated, and the 
Lord Chief Justice in his charge admitted, that in war, the control of the 
Crown is still absolute: a proposition which has been, indeed, virtually 
affirmed by the House of Lords. Then it is also laid down by all our law 
wiiters^ that armed rebellion is war against the Crown: and hence, that 
martial law, lex rriartiaUs, or the law of war — that is, that cibsolvite law — is 
applicable, not only, as Lord Hale says, to the army of the Crown, but to 
the opposite army : that is, to the rebels. Thus martial law rests on a fun- 
damental principle of our constitution, and, until the charge of the Lord 
Chief Justice, had been' laid down by every legal writer, and had been 
exercised on every occasion of rebellion in the United Kingdom. 
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historian thus describes the occurrences which took place, 
which may be instructive at the present time in more 
ways than one : — 

" Mr. Wilkes was ordered into custody. The populace, 
however, reversed the decree of the court ; they stopped 
the coach in which he was proceeding, took off the horses, 
and dragged him through the City to a public lane in Spital- 
fields, where they kept him until eleven at night, wheil 
he made his escape and surrendered himsel£ The next 
day a mob assembled near the prison, puUed up the rails 
which enclosed the footway ^ and made a bonfire. At night 
they compelled the inhabitants of the Borough to illumi* 
nate ; but at midnight they were dispersed by a detach- 
ment of the Guards. From this period a tumultuous 
meeting was daily held at the King's Bench Prison, and 
many outrages were committed in various parts of the 
town. These proceedings alarmed Government, and they 
were properly on their guard against the prevalence of 
the riotous disposition so forcibly displayed. On the day 
of the opening of Parliament, an immense multitude as- 
sembled in St George's Fields, expecting that, by virtue 
of his privilege, their favourite would be liberated, and 
take his seat in the House. They demanded him at the 
prison with loud outcries, and soon grew extremely 
tumultuous. The justices, attempting to read the Riot 
Act, were assailed with stones and bricks. Great pains 
were taken to induce the people to disperse, but in vain ; 
the drums beat to arms, and the military assembled in 
great numbers ; but the rabble persevered in their riotous 
behaviour, and even assaulted them. Some soldiers pur- 
sued a man, who had been forward in maltreating tnem, 
to some distance, and shot him dead in an outhouse 
belonging to his father. The youth's name was Allen, 
and it was alleged that he was a mere spectator of 
the transactions of the day, and had by mistake been 
singled out instead of some other person. Meanwhile, 
the riot increasing, and every effort to restore tran- 
quillity proving ineffectual, the soldiers received the 
word of command, and fired* Five or six persons 
were killed, and fifteen were wounded. The mob was 
dispersed, but inexpressible rage prevailed against the 
soldiers. The coroner's inquest brought in a verdict of 

B 2 
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wilful murder against the soldier who shot Allen, and 
implicated another private and the commanding officer 
as accessories. The principal was conveyed to prison, 
and the populace were with difficulty restrained from 
tearing him to pieces. The king, with great propriety, 
protected and sanctioned the proceedings, which gave 
a timely check to this daring spirit of licentiousness, and 
returned thanks to the commanding officer for his pru- 
dence and resolution. Nothing could exceed the frenzy 
and indignation which prevailed in the public mind ; riots 
of the most dangerous nature were daily excited. All 
was terror, confusion, and alarm ; and, under the mask 
of patriotism, treason was actively employed ; combina- 
tions were formed in different parts of the country ; the 
civil arm seemed too weak to restrain the general spirit 
of licentiousness, which, actuated by a designing leader, 
or stimulated by a real cause of complaint, would have 
produced a total devastation of social order. The spirit 
of revenge against all who appeared to support Govern- 
ment in the late proceedings was carried to the greatest 
excess. Mr. Gillam, the magistrate who authorized the 
Guards to fire and disperse the mob, was indicted for the 
murder (a). On his trial, the Attorney and Solicitor- 
General appeared as his counsel ; but no exertions on 
their part were necessary — the jury acquitted him on the 
evidence for the prosecution. A bill was also presented 
to the grand jury of the county of Surrey against the 
soldier, and two other persons implicated, on the coroner's 
verdict. After a deliberation of thirteen hours, they 
found a true bill against the soldier only, who was tried 
and acquitted/' {Adolphuss History of England in the 
Reign of Qeorge IIL, vol. i. pp. 312, 313.) 

But the spirit of revenge more nearly succeeded in 

(a) That is, the grand juiy were weak and wicked enough to find the 
bill, on what sort of charge does not appear. Unless it was a direction to 
to throw it out, the judge shared their iniquity; and, even if it was such a 
charge, their iniquity could hardly have been enhanced, for on the broad 
factfif, which must at the time have been notorious, it was manifest that the 
magistrate acted legaUy; and their saying on their oaths that he had been 
guilty of feloniously murdering the man shot by some one else, was a foul 
piece of perjury, for which, probably, some of them paid dearly and 
repented sorely a few years afterwards. 
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another case shortly afterwards. There was an election 

for Middlesex, in which the people took great interest, 

and Mr. Adolphus states :— 

"During its progress a man was killed in a riot begun 
by some chairmen employed by the unpopular candidate, 
and the event excited the greatest indignation. Two 
chairmen were apprehended, tried at the Old Bailey, and 
found guilty. The populace, animated with the desire of 
vengeance, when tne verdict was pronounced, testified 
their joy by shouting and clapping of hands, but their 
fury was not gratified in the expected executions, for, 
after being respited for a short time, they obtained a 
pardon." (/6fd., 316.) :v-i¥< 

From this it is to be inferred that the conviction was 
against evidence, and had been obtained by popular 
clamour and prejudice ; and the historian adds, in a 
note: "They were afterwards prosecuted with unceas- 
ing resentment, for other murders committed on the same 
day, but were acquitted.'' (Ibid.) 

The historian afterwards states : — 

" Among the engines used to forward the views of fac- 
tion, and to keep alive the irritability of the populace, 
was Allen, the father of the unfortunate youth who was 
killed in the riot in St. George's Fields. A tomb-stone 
was erected, inscribed on all sides with inflammatory 
narratives, verses, and texts from the Holy Scriptures, 
describing his fate in acrimonious terms, and invoking 
vengeance on his murderers. The parent was also in- 
duced to attend at St. James's with a petition, which, in 
terms of reproach and cruel invectives, demanded justice 
against the cruel murderers of his beloved child, whose 
blood cried aloud for vengeance." (Ibid,, 344.) 

Several considerations may naturally occur to the 
mind here, which will be found abundantly verified 
by subsequent events. It is obvious that one of the 
perils we incur as the price we pay for free constitu- 
tion, is the constant insecurity of those who have the 
courage to*act in defence of law and order on occasions 
of Tiot or insurrection. It is true that in theory, at all 
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events, the law is plain and clear ; tipoii paper it is so, 
but in practice it is perilous, as these and subsequent 
events show. For, in the first place, our system of 
criminal prosecution is essentially papular; it is the 
grand jury, who, at common law, present or indict, and 
though they are composed of a superior class of the people, 
still they are of the people, and likely, more or less, to 
share any strong popular excitement In the next place, 
anybody may present an indictment for murder or crime 
against anybody ; and there is no proceeding known to 
our law by which it can be prevented (a). And though, 
if the bill is found, the Crown — as its name is necessarily 
used as a prosecutor — can enter a noUe prosequi, it is 
painfully manifest that, in the very sort of case in which 
this course would be most necessary, and the injustice of 
the prosecution most iniquitous and most dangerous by 
reason of the means used to excite popular prejudice, 
the Government would be indisposed to take that course, 
and incur the responsibility or the odium of appearing 
to stop justice. On the other hand, it is equally manifest 
that, on the whole^ and as a general rule^ our grand 
juries, being from the higher classes of the people, are 
likely to prove a bulwark against popular excitement and 
prejudice, and that, as the rejection of a bill puts a stop 
to an iniquitous prosecution, therefore the grand jury 
is a most invaiuable institution ; and they are in the last 
degree rash and mistaken, who, merely because in 
ninety-nine cases out of a hundred it may possibly be 
unnecessary, therefore would abolish that which, in the 
hundredth case, may prove the only possible barrier 
against a foul tide of popular prejudice, and the only 

(a) Th^ only ^eck upon it, which ia an action for malicious proBCcutlon, 
requires CYiclence of malice, as well as want of reasonable cause ; and of 
course that must be tried by a jury, who have probably shared the preju- 
dices in which the prosecution had its rise. It is curiously manifest that 
our constitution practicaUy affords no remedy tor popular ii\justice. 
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available means of stopping a most monatroUs and most 
iniquitous prosecution. 

It was riot long before the iniquitous prosecutions just 
alluded to produced their natural results, and it is plea- 
sant to hope that the result must have carried retribution 
to some of the nefarious actors in that scandalous per* 
secution. But the result amply and unhappily verified the 
preceding observations. In 1780 occurred the terrible 
"Lord George Gordon riots," in the very St. George's 
Fields where the riots had taken place twelve years 
before. Here, again, the history is most instructive. 
These disastrous occurrences commenced with a public 
meeting, and a proposition for a petition to Parliament 
(against Catholic emancipation), to be presented by a 
large assembly ; and many thousands of people assembled 
in St. George's Fields, agreeable to prior notice, to accom- 
pany Lord George Gordon with the petition : — 

" Here they divided into three bodies, and proceeded 
in procession over the bridges to the avenues of the 
the House of Commons. During the discussion, Lord 
George frequently addressed the mob outside, and told 
them the people of Scotland had no redress till they pulled 
down the Pope*s chapels. When the House adjourned, 
the populace, acting on his suggestion, proceeded to 
demolish the Catholic chapels. The mob proceeded to 
Newgate, released the prisoners, and set the building on 
fire. They did the same at the New Prison, Clerkenwell. 
On Wednesday they destroyed the King's Bench Prison, 
and several private houses. The Fleet Prison, New 
Bridewell, ana the toll-gates at Blackfriars Bridge shared 
the same fate. Thirty-six fires were seen blazing that 
night at one time. (Annual Register, vol. xxiii, 252.) 
They attempted the Bank, but the soldiers inflicted a 
severe chastisement upon them. The military came in from 
the country, and, in obedience to an order of the King in 
Council, directions were given to the officers to fire upon 
the rioters, without waiting the sanction of the civil 
power. On Friday tranquillity was restored, but not be- 
fore four hundred and fifty-eight persons had been killed 
and wounded." {Wade's History of England, 516.) 
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Now mark, the historian — and a liberal historian — 
adds : — 

"The magistracy of the metropolis have been re- 
proached for supineness during the prevalence of these 
dreadful riots ; but Mr. Belsham says {Memoirs of George 
IIL, 1 2), that it was assuredly not forgoUeriy that Mr. 
OUham, an excellent magistrate for the county of Surrey 9 
was tried for his life in consequence of the order given 
by him at the riots in St. George's Fields, in 1768, for the 
military to fire, after long and patiently enduring the 
greatest provocation from the rioters, and twice reading 
the Riot Act Such a precedent could not but tend, in a 
similar emergency ^ to enfeeble the civil power'* {Ibid*, 517.) 

This case, however, has so near and important a bear- 
ing upon the subject of martial law, that it deserves a 

more detailed account from the history of Mr. Adol- 
phus : — 

" Contrary, however, to all expectations, the riots were 
renewed in &e evening; a part/assembled in Moorfields. 
and did some mischief under the very eye of Kennett, 
the Lord Mayor, a weak and ignorant man, totally void 
of spirit or mental resource, who might with the slightest 
exertion have crushed the tumult in its infancy (a). 

« During the ensuing day, which was Sunday, their out- 
rages were confined to Moorfields and its vicinity; and 
the military, though called out, were not permitted to 
fire. The real damage was hitherto less considerable 
than the alarm, and Government laboured under the 
mistake that the proceedings of the rabble portended 
nothing serious, but Were mere irregularities (&)• 

" Before the drawing-room at St. James's, in compli- 
ment to His Majesty's birthday, a privy council was held, 
but the tumults yet appeared of so small importance, 
that no other measure was adopted, but a proclamation 
ofiering a reward of five hundred pounds for the dis- 
covery of those who were concerned in destroying the 

(a) See Wilkes's speech in tlie House of Commons, 19th June, 1780. 
(&) Such was the opinion expressed by Lord Mansfield to Mr. Strahan. 
See Boswell*8 Life ofjohnton, vol. iii. p. 457, 8yo edition. 
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chapels of the ambassadors.' In the course of this day, 
however, the riots assumed a more formidable aspect; ex- 
tending beyond the chapels of the obnoxious persuasion, 
and indicating a wild, ungovernable, and determined 
fury. The dawn was ushered in by an assault on Sir 
George Savile's house in Leicester Fields : he had moved 
the repeal of the statute of William, and his patriotic 
exertions and parliamentary renown could not avert the 
fury of the mob, who demolished part of his dwelling, 
and burnt his furniture before the door. Mr. Rainsforth 
and Mr. Maberly, two respectable men of business, who 
had made themselves conspicuous by laudable exertions 
in apprehending the rioters, were, for that reason, singled 
out as victims, and their houses destroyed. In Wapping 
and East Smithfield, Romish chapels were rased, and the 
wrecks being brought in parade before Lord George Gor- 
don's house, were burnt in the adjacent fields. 

" This second collection of the mob gave new force to 
disorder, as the former slight attempts to restrain the 
rioters only served to make magistracy ridiculous, and 
impart to guilt the hardihood arising from impunity. 
While the Houses were sitting, the minister's abode in 
Downing-street was attacked, but protected by the mili- 
tary. The insurgents, no longer undetermined in their 
purpose, or deficient in advisers, were marshalled in bands 
and sent on distinct expeditions, which during two days 
were executed with rapidity and success, spreading uni- 
versal alarm, and threatening general devastation. Reli- 
gion was now hardly a pretence, though the inhabitants 
of the metropolis and its vicinity were obliged as a pro- 
tection to their property, to chalk on their dwellings the 
words, 'no popery,' and to pay without resistance the 
irregular contributions demanded by th« rioters, which 
were levied according to their caprice or rapacity. It 
were a vain and useless task to pursue methodically the 
train of waste and havoc, and trace with precision the 
mischief committed by this licentious rabble during their 
two days' dominion. The prisons of Newgate and Clerk- 
enwell, the Compters, the Fleet, the King's Bench, and 
the Marshalsea, and the gaols of Southwark, were emptied 
of their felons and debtors, and destroyed or greatly 
damaged. The houses of Sir John Fielding, Mr. Hyde, 
and Mr. Cox, magistrates of Middlesex, were plundered 
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and burnt; the dwelling of the Lord Chancellor was 
saved by posting in it a few soldiers ; but the abode of 
Lord Mansfield met a different fate ; furniture, books, 
and pictures, and, what was a still more irreparable loss, 
his manuscripts, formed during so long and active a 
jurisprudential and political life, all were sacrificed to 
the brute rage of a destestable rabble. The venerable 
chief justice escaped by a back way, and wrapt in a cloak, 
arrived at the door of a friend, requesting admittance. 

*' A reluctance, rather inexcusable than unaccountable, 
had enervated the arm of Government, and prevented 
the due employment of the military during the progress 
of these disgraceful transactions. A general supineness 
seemed to pervade every department ; no specific orders 
were issued, and without them no justice of the peace 
would venture to exercise the authorities confided to him 
by the Riot Act. The transactions q/* 1768, when a Surrey 
magistrate was tried on a capital indictment for euch an 
exertion^ and those who obeyed his order were prosecuted 
with all the malignity of party were not yet forgotten, nor 
could the ministers dismiss from their ears those fulmina- 
tions which had so recently sounded in Parliament, when 
they merely appointed a military guard, at a time when 
a mob was brought to their own doors, during the discus- 
sion of the popular petitions. The rage of opposition, 
and violence of invective which had prevailed during the 
whole session, and the many attempts which were daily 
making to render the people active and efficient in 
Government, account, but do not apologise, for the 
timidity of administration. 

" In this emergency a privy council was convened, at 
which not cabinet ministers alone, but all who had a seat 
were desired to attend : the King himself was present : 
irresolution still prevailed ; nor was anything decisive or 
effectual suggested. The council had risen, when the 
King anxiously demanded if no measure could be recom- 
mended. The Attorney-General answered he knew but 
of one — that of declaring the tumult rebellious, and 
authorising the military to act where necessity required, 
although the magistrates should not attend. The King 
desired him to make out the order, which he did at the 
table on one knee, and a proclamation was drawn up. 
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and orders from the adjutant-general's office issued ac- 
cordingly. It was confidently pronounced that this order 
would immediately put an end to the riots. The procla- 
mation did not issue till the evening, but the public soon 
experienced its good effects. Orders had been sent in 
various directions for troops to protect the metropolis ; 
a part of the Northumberland militia, which had marched 
twenty-five miles during the day, reached Lincoln's Inn 
just as it became night. The conflagrations at Langdale's 
and at Holborn Bridge were tremendous, and appeared to 
spread with alarming rapidity. A detachment went im- 
mediately, under the command of Colonel Holroyd, to 
those places, and were the first to put a stop to the out- 
rages of the mob, but not before several were killed in 
the act of breaking into and firing the houses (a). The 
guards soon dispersed the rioters at Blackfriars Bridge, 
and several wer§ pushed over the balustrades into the 
Thames. 

'^ The resolution to use force was adopted only in time 
to avert national ruin. The mob had formed the design 
of attacking the Bank, and cutting off the pipes by which 
the town is supplied with water, but, fortunately, too late 
for execution. The military took possession of every 
avenue to the Bank, which was also barricaded and 
strongly guarded ; the populace made two attempts in 
different quarters, but were easily repulsed, and could 
not be rallied : feeble and hesitative shouts subsided 
into distant murmurs ; and after a short space into total 
silence. The regular firing of the soldiery produced a 
tremendous effect, and the mob, attentive to their own 
safety, and employed in removing their wounded asso- 
ciates, fled regardless of the orders of their leaders. 
Similar success attended similar exertions in other quar- 
ters ; and those who at night had been terrified by the 
shouts of an unnumbered populace, and distracted with 
the portentous gleam of six-and-thirty separate confla- 
grations, saw in the morning no vestiges of alarm, but 

(a) This was all that was justifiable at common law (vide post, p. 16-17), 
viz. : the preyenting of felonies actually about to be committed (JBitrdeU v. 
AhboU, 4 Taunton's Reports 449) all that went beyond this (and few rioters 
were caught in the act) was not allowable at common law, nor was the Blot 
Act read on these occasions, so that it was only legal as being marHdl law. 
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smoking ruins, marks of shot, and traces of blood, de- 
signating the route of the wounded fugitives (a). 

" The House of Commons met the next day, but de- 
clined proceeding to business, under the notion that the 
metropolis was subjected to martial law, and therefore 
adjourned to the day appointed by the Upper House. 
The impression -which this supposition was calculated to 
produce, was removed by the publication of a hand-bill, 
expressly denying it: business soon fell into its accus- 
tomed course ; the courts of law, whi^h, on the first day 
of the term, had been opened merely pro forma, now 
resumed their sittings, and alarm soon softened into mere 
measures of caution and preparations for defence against 
the repetition of outrages. 

^' At the adjourned meeting of Parliament, the King, 
in a short speech from the throne, recapitulated the mea* 
sures he had adopted, and submitted to each House copies 
of the proclamations. All parties concurred in approv- 
ing His Majesty's conduct ; the only differences in opinion 
arose from the reflections on the ministry, for not sooner 
protecting the metropolis by the armed force, and a dis- 
cussion on the legality of military interference. This 
important topic was accurately illustrated by Lord Mans- 
field, whose opinion has ever since been regarded as con- 
stitutional law. He disembarrassed the question from all 
doubts relative to constructive treason, by proving that 
the late riots amounted to direct acts of high treason. 
But beside these, the insurgents were guilty of felony, by 
burning private property, demolishing and robbing houses, 

(a) The return made to Lord Amherst on the occasion was 
Killed, by association troops and guards • - • - 109 

By light horse 101 

Died in hospitals 76 

285 
Under cure in hospitals 173 

458 

This account is undoubtedly defective, as many dead and wounded were 
remoyed by their friends; and it is impossible to calculate how many were 
suffocated with spirituous liquors, and smothered in ruins. 
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and other acts of undisguised violence. This was the 
true ground of the proclamation for calling out the mili- 
tary. Every man might, and if required by a magistrate, 
must interfere to suppress a riot ; much more to prevent 
acts of felony, treason, and rebellion. What an indivi- 
dual might do, was lawful to any number of persons 
assembled for a lawful purpose ; it would be needless to 
prove that magistrates mignt legally act in a manner not 
forbidden to other subjects ; constables were particularly 
charged to apprehend persons engaged in breaches of the 
peace, felony, or treason, and in case of resistance, to 
attack, wound, and even kill those who continued to re- 
sist. A private man, seeing another commit an unlawful 
act, might apprehend the offender, and by force compel 
submission, not to the assailant but to the law, and so 
might any number of men assembled or called together 
for the purpose. This doctrine the chief justice stated to 
be clear and indisputable, with all the possible conse- 
quences which might flow from it, and the true founda- 
tion for calling in the military to assist in quelling the 
late riots. The persons who so assisted were, in the con- 
templation of law, merely private individuals, amenable 
to the laws of the country, and the wearing of a red coat 
did not make a man less liable to be called on for his 
assistance than any other person. If a military man 
exceeded the powers with which he was invested, he 
must be tried and punished, not by the martial code, but 
by the common and statute laws of the realm. Conse- 
quently, the idea that the metropolis was under martial 
law, and that the military had more power since the 
riots than they had before, was an idle and ill-founded 
apprehension." (Adolphus's History of England, vol. iii. 
pp. 246—254.) 

It will be observed from the above passages that the 
occasion was one which, to say the least, came near to 
the exercise of martial law, so that it has a close bearing 
on the present subject. It appears that Lord Mansfield, 
on account of the prejudice against martial law which is 
so natural in a free state, laboured hard to show that it 
was not martial law which was exercised, but only the 
powers of ordinary law — that is, the military acting in 
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aid of the civil power. But it is manifest from the terms 
of the advice of the Attorney-Greneral to " declare the 
tumults rebellious/' that he believed the case had got far 
beyond that^ and was so formidable as to amount to 
war (a) against the Crown^ and that this at common law 

(a) Nothing is more clear than that rebellion Is var against the Crown ; 
the whole law of treason, one of the overt acts of which is levying war 
against the Crown, assTimes and implies it ; and Hale, in his Fleas of ihe 
Oroum^ gires nnmeroos illustrations of it ; and the statute 57 Geo. 8, c 6, 
affirmed it; and our great constitutional historian, while commenting upon 
particular instances of it, freely adopts the principle {Const, Hist, of 
Mnglimd, vol. iii^i p. 166), and also admits the general principle laid down 
by all our Crown lawyers, that^ though a rising to effect a partial end by 
some is only a riot ) yet where a general purpose of the kind is in view, it 
becomes rebellion. (/&«{. p. 158.) He adds, that this is now of the less 
importance, because the punishment of tumultuous risings, attended with 
violence, has been rendered capital by the Blot Act of Qeo. 1, and other 
statutes, so that in the present state of the law it is generally more 
advantageous for the Gk>veniment to treat such an offence as felony than as 
treason (/bid. 159) The principle, however, has been not only recog- 
nized, but enforced and applied in an instance in the case of Frost {Reg, 
V. Frost, 9 Carrington & Payne*8 Rep.). Elsewhere, this eminent authority 
fiilly affirms the legality of martial law in time of rebellion, and defines 
it as the suspension of civil jurisdiction. It has been usual for all Govern- 
ments during an aettuU rebellion to proclaim martial law, or the suspension 
of civil jurisdiction. (Vol. i., p. 240). That is to say at common law, for 
he is speaking of England, where no statute has ever authorized martial 
law; nor indeed, has a statute ever been deemed necessary to authorize it 
anywhere within the British dominions, and all statutes on the subject, 
such as those of Ireland, India, or Jamaica, will be found to be directed 
to appr^£nded rebellion. And in treating of the Petition of Bight, the 
notion never ooours to him which has lately been put forth, that it 
abolished martial law, and shows that it was directed, as Lord Hale had 
said long ago, against commissions of martial law in time of peace {Ibid, 
389). In smother place he rather Herides as sophistical the doctrine. '* The 
dootine of some judges, that the soldier being still a citizen acts only in 
preservation of the public peace as another citizen is bound to do, which," 
he says, ** must be felt to be a sophism.** (Yol. iii., p. 263). The truth is, 
however, that Lord Mansfield artfully capsized the subject, by mis- 
stating the doctrine referred to, which, as really laid down, is manifea 
enough, for it is strictly limited to fdonies actfuaUf in progress, or the ap- 
prehension of felons. But it will be observed that he plainly implies that 
assuming martial law the mUitaa^ would not be amenaJtHe to ordinary law (vide 
ante, p. 14-15). 
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justifiod martial law ; other wise> what was the use and 
what was the meaning of the advice that the tumults 
should be " declared rebellious ? " seeing that any riot 
or tumult might, under the Riot Act, be repressed by 
force, and according to the doctrine laid down by the 
judges, if necessary, by military force ? It must be mani- 
fest that something far beyond this was intended, and 
the reason is equally obvious ; that at common law mere 
tumult or riot cannot be repressed by deadly weapons 
and military force; and that the common law doctrine 
alluded to is rigidly restricted to felonies actually wit- 
nessed and in course of progress ; for which reason the 
Riot Act was required, which first renders the tumult 
felonious, and ihua authorizes, indirectly, coupled with 
the common law, the use of military force in aid of the 
civil power, to apprehend the felons, and slay them if 
they resist (a). But then this applies only to some par- 
tiotUar assembly^ and also only after the lapse of an hour 
from the reading of the Act, to that same assembly ; and 
hence neither the common law nor the statute helped in 
the case of large and ambulatory assemblies^ going from 
place to place, and committing havoc and desolation, but 
not to be met with perhaps in the act of felonious out- 
rage, nor staying long enough in any one place to be 
attacked under the Riot Act To meet such a case, it is 
manifestly necessary to resort to measures of war, which 
enable the military to act independently of the civil 
power, and to attack the mob wherever they meet them ; 
and accordingly, in the case referred to, the tumults being 
declared rebellious — the military did so, and that was 
martial law. 

Thus the law has since been clearly explained. Thus, 
in our own time, in the great case of Sir Francis Bur- 
dett, the Court laid it down that a soldier is as much 

(a) As in cases mentioned by Hale. 
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bound to prevent a crime as any other person, and the 
Chief Justice said : — 

" In 1780, the forgetting of this led to alarming results, 
and soldiers stood by with arms in their hands and saw 
felonies committed, houses burned or pvUed down before 
their eyes by persons whom they might properly have 
put to death, if they could not otherwise have pre- 
vented them. (JBurdett v. -4 660^^, 4 Taunton's Reports, 
cited in Simmons on Court-Martial, p. 5387. 

So that the right to use armed force at common law is 
strictly limited to the resistance of felonious outrage 
actually being committed, and, therefore, when in 1780, 
the military having neglected their duty until the riots 
became rebellious, were authorized to attack people 
indiscriminately, they went far beyond the common law, 
and it was in truth martial law, though- it is also true, 
it was only one part of it 

For martial law, as will be seen from all the forms of 
proclamation of it (a) is, what the very phrase imports, 
the law of war, and embraces all that is necessary to war, 
which may be divided and included under two main heads ; 
the first being power to fight against the rebels wherever 
met with ; the second, the power of summary trial and 

(a) See the forms, as cited in the Commentaries of Martial Law : — " We give 
full power and authority untofyou (the Lord President of the Council in 
Wales) to levy men of armes of all kindes and degrees meete and apte for 
the warres, and them to lead and conduct as well against all and singuler 
our enemies as also against all and singuler rebells, traytors, and other 
offenders and theire adherents against us, our Crowne and dignitie, within 
the saide principalitie and dominions . . . and with the saide enemies, 
traytors, and rebelles from tyme to tyme iofightf and them, to invade, resist, 
snppresse, subdue, slea, kill, and put to execution of death by aU waves and 
m^ans from tym£ to tym/e hy your discretion . . , afu2 j^r^^ to doe, 
execute, and use, against the said enemies, traytors, and rebells, and such 
other like offenders and their adherentes afore-mentioned from tyme to 
tyme, as necessitie shall require by your discretion, the lawe called the' 
MartiaU Lawe, according to the law martiaU ; and of such offenders appre 
hended or being brought in subjection, to save whom you shall thinck good 
to be saved, and to slea, destroie, and put to execution of death such and 
as many of them as you shall thinck meete by your good discretion to be 
put to death."— iZ^Tner'a Foedera, torn. 7, pt. 3, p. 32. 
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execution of prisoners, who at common law would have 
to be simply handed to the civil power. 

Now the latter part of the power thus conveyed by 
martial law can probably never be required in this 
country, for the reason pointed out by Hallam, that we 
have a large standing army, so that in a short time any 
insurrection must be put down, and there can be no for- 
midable general danger. But the former part of the 
power of martial law may be required in this country, 
and was actually required on the occasion of the Lord 
George Gordon riots ; and, as will be seen, even more 
recently. 

On that occasion, as has been seen, the evil example 
set by the prosecution of the magistrate who called on 
the military to act on the former occasions — though it 
was not followed (for no one ventured to prosecute any 
of the military^ though there must have been hundreds 
of illegal homicides) — had its effect ; and the fatal hesi- 
tation of the magistrates, in the earlier stages of the 
riots, was justly ascribed to that most mischievous and 
iniquitous prosecution. It is only to be hoped that some 
of the consequences may have fallen upon the grand jury 
who found the bill, and many of those who, by foul cla- 
mour, excited them to do so. On that occasion the 
prosecution against the magistrate was not for acting, but 
for not acting. The Lord Mayor, Kennett, was indicted 
for culpable neglect of duty (a), and he was convicted (6). 

The next remarkable occasion of an attack by military 

(a) The ezecutiYe power is provided with sucha coadjutor in the regular 
army, that it caa in no probable emergency have much to apprehend from 
popular sedition (Conist, Hist,, vol. iii, p. 203). But, according to his own 
Tiew, the use of the troops out of the strict limits of the common law power 
of citizens is martial law. 

(6) Waders Sistory of England, p. 61^. — No doubt a magistrate or 
other public functionary is indictable for a wilful and culpable neglect or 
excess of a plain, distinct positive duty, or positive breach of the law, but 
it does not foUow^that he is indictable for mere error in the exercise of 
indiscretionary power. 

C 
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force upon a popular assembly, was one of a very dif- 
ferent character : it was what was called (and not without 
some show of justice) the "Manchester Massacre/^ There, 
at all events, the magistrates did not err on the side of 
hesitancy, but rather on the side of predpitancyj for they 
directed an attack upon a large and unarmed assembly, 
engaged without, as it appeared, any intention of violence, 
in holding a public meeting for a lawful purpose. The 
circumstances are thus narrated by a contemporary his- 
torian : — 

'^ This memorable reform meeting was held on a piece 
of ground called St. Peter's Field. During the whole of 
the morning, large bodies of reformers, arrayed in regular 
order, continued marching into Manchester from the 
neighbouring towns and villages. Two clubs of female 
reformers advanced. A band of special constables took up 
a position in the field without resistance. When the chair 
was taken, the numbers assembled were estimated at 
60,000 — ^men, women, and children— all in holiday 
spirits. The chairman expressed his full confidence in 
their peaceable demeanour ; nor was an offensive weapon 
to be seen among them. While he was speaking, sur- 
prise was excited by the appearance of the yeomanry 
cavalry at the extremity of the field, who, after pausing 
a moment to breathe their horses, brandished their 
swords and charged right through the crowd up to the 
platform. On coming up, the commanding-officer told 
the chairman he was their prisoner, and he was taken 
into custody. A cry now arose among the military of 
'Have at their flags,' and they struck down not only 
those fixed round the platform, but others dispersed 
through the field, charging right and left with their 
drawn swords, and dashing through all that obstructed 
their passage. A dreadful scene of confusion and terror 
ensued ; numbers being trampled under the feet of the 
horses, or cut down — men and women indiscriminately — 
•while a body of magistrates, at the head of whom was a 
Christian minister, viewed the bloody scene in security 
from the windows of an adjacent house, and are said to 
have read the Riot Act ; but this was known to few, and 
it is certain that no time was allowed for dispersion, as 
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scarcely twenty minutes had elapsed from the opening of 
the meeting until before the massacre began. The killed 
and wounded were upwards of four hundred. Coroner's 
inquests were held on the bodies of the slain ; but the 
verdicts of the juries were evasive, and led to no judicial 
proceeding. Bills, preferred against individuals of the 
yeomanry to the grand jury of Lancaster, were thrown 
out, and their example was pleaded by the Manchester 
magistrates for refusing to convict on any charge con- 
nected with the transaction. But Lord Sidmouth com- 
municated to the magistrates, and the commanding- 
officer, and the military serving under him, the thanks 
of the Government for their prompt, decisive decree 
and efficient measures for the preservation of the public 
tranquillity.*' {Wade's History of England, p 750.) 

Now this was an instance of that modified sort of mar- 
tial law which is sanctioned by the Riot Act ; though, if 
the above account approaches the truth, it must be taken 
rather as an illustration of the kind of case in which 
martial law, or the use of military force, is not allowable, 
than as an illustration of cases where it is allowed. For 
the assembly, as above described, was peaceable and 
lawful : unarmed, without any notion even of a breach 
of the peace, in a place where merely assembling could 
do no harm. And even if the Riot Act was read, 
it was obviously an evasion of the Act, as it was at a 
distance, and not in the presence and hearing of the 
assembly. The fate of the prosecutions, indeed, indicates 
a very different impression among the better classes of 
the people, and suggests great doubt whether the above is 
a correct -account The above, however, was the version 
of the affair put forth in the popular papers, and of 
course it was well calculated to inflame the popular 
mind ; and was it wonderful that, under the influence 
of excited feeling, Sir Francis Burdett should have pub- 
lished a very eloquent and inflammatory address upon 
the subject ? He wrote- a letter to the electors of West- 
minster, in terms of stirring eloquence, such as we have 

2 
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lately heard used by another great popular orator, with 
reference to recent unhappy events : — 

" On reading the papers I was filled with shame, and 
grief, and indignation, on account of the blood spilt at 
Manchester. What ! kill men unarmed and unresisting ! 
Gracious God ! Women, too, maimed, disfigured, cut 
down, and trampled on by dragoons ! Is this England ! 
Is this a Christian country ! — a land of freedom ! Will 
the gentlemen of England support such proceedings ! 
They must join the general voice, loudly demanding 
justice, and hold meetings throughout the United King- 
dom, to put a stop, in its commencement, to a reign of 
terror and of blood ! " 

Now, of course, whether the popular version of the 
matter was true or false, this was most improper, for it 
tended to prejudice the case, and prevent a fair trial of 
the parties accused, supposing they were tried, as it was 
to be presumed they would be, if they had acted as de- 
scribed. And, therefore, the more true it was, the more 
likely they were to be tried, and the more improper it 
was thus to infiame the public mind against them. So 
the Court of King's Bench thought, when the hon. 
baronet was indicted for a seditious libel, although he 
pleaded for liberty to show that he really believed what 
he wrote, which no one could doubt, though it turned out 
to be all false. The Court said : " Whether the state- 
ments were true or not, by putting the public into 
possession of the facts before the period at which the 
party is to be put upon his trial, such a prejudice in the 
public mind may be created, as to make it impossible, 
when the party is afterwards put upon his trial, to select 
a jury whom that prejudice has not reached. The law of 
England is anxious for the interests of persons against 
whom charges may be made. If a man commits a crime, 
there is a legal and constitutional mode by which that 
crime may be brought into discussion. He is liable to 
be tried ; but though his crime may be as great and as 
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aggravated as possible, he ought to have a full, fair, and 
dispassionate investigation of his conduct at the time of 
his trial. In this case the libel imputes that whicb would 
be murder, and it charges, not any particular individual, 
but a body at large, with the crime. It is impossible to read 
this otherwise, even although he may not be able to fix on 
any of the persons constituting the body, so that if after- 
wards they were indicted, a prejudice would be excited 
against them. It would be a great obstruction to public jus- 
tice, and a great stigma on the administration of justice in 
this country, if, in a collateral way, in a transaction in 
which the public mind may happen to be interested, any 
person, by a voluntary publication on his part, should be 
at liberty to raise the question, whether particular indi- 
viduals had or had not been guilty of particular crimes, 
instead of doing so in a constitutional mode, by pressing 
forward the charge against those individuals openly, and 
giving them a fair opportunity of defending themselves 
against the accusation/' {Bayley, J., The King v. Burdett, 
4 B. & Aid. 326.) " The libel imputed that the troops had 
killed men unarmed and unresisting. If that were done 
— if unarmed and unresisting men were cut down by the 
troops— it would be murder, for which the parties are 
liable to be indicted and to be tried ; and a man should 
come to his trial fairly, without any prejudice created in 
the public mind against him." {Holroyd,J,,ibid,) "The libel, 
at all events, imputes the commission of a crime to cer- 
tain persons, who are stated to have killed other certain 
subjects of the King. The crime may be murder or man- 
slaughter, according to the circumstances." (Best, J., ibid.) 
The hon. baronet was fined ^£^2,000, and sentenced to 
imprisonment. 

The hon. baronet, there could be no doubt, had 
written most conscientiously. He made afiidavit that 
he, considering the unprovoked aggression committed 
upon an unarmed multitude demanded the strongest 
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expression of abhorrence, and under that impres- 
sion, and excited hj feelings of indignation, wrote 
the letter without any seditious intention, or any other 
intention than that of arousing the attention of his 
countrymen to the transaction, which he considered as a 
gross and wanton outrage upon the liberty of the sub- 
ject. He desired, also, to show that the statements in his 
letter were true ; but this the Court would not allow, and 
gave judgment against him upon grounds thus stated. 
But it turned out that all the representations on which 
Sir F. Burdett wrote, were false or one-sided ; and the 
case is instructive in more respects than one, and 
eminently illustrates the prejudice easily excited against 
magistrates or others, who act on such occasions, and the 
misrepresentations to which they are exposed. The chair- 
man of the meeting being afterwards prosecuted, it 
appeared that he was the head of a movement, the object 
of which was, by the display of physical force and de- 
monstrations of vast numbers of people, in favour of 
radical reform, to overawe the Legislature and coerce the 
Government into changes of system : a course which, if 
allowed to be pursued, must have ended in revolution, 
and which came very near to, if it did not really amount to 
treason. And it further appeared that there had been 
drilling and training, and acts of aggression or intimida- 
tion ; and that about 60,000 people had been assembled 
in organized bodies and in military array, with stick* 
and clubs and seditious mottoes, &c. The chairman was 
indicted for conspiring and causing an unlawful meeting, 
for the purpose of exciting discontent and dissatisfaction^ 
and he was convicted ; and it was held by the Court in 
that case — 

"First, that resolutions passed at a former meeting, 
in another place, and at which one of the defendants 
presided, the professed object of which meeting was 
to fix the meeting mentioned in the indictment, were 
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admissible in evidence, to show the intention of such 
defendant in assembling and attending the meeting in 
question, at which he also presided: secondly, that a 
copy of these resolutions, delivered by such defendant to 
a witness at the time of the former meeting, as the reso- 
lutions then intended to be proposed, and which corre- 
sponded with those which the witness had heard read 
from a written paper, is admissible without producing 
the original : thirdly, that large bodies of men having 
come to the latter meeting from a distance, marching in 
regular order, it was admissible in evidence to show the 
character and intention of the meeting, that within' two 
days of the same great numbers of men were seen train- 
ing and drilling before daybreak, at a place from which 
one of these bodies had come to the meeting, and that> 
on their discovering the persons who saw them, they ill- 
treated them, and forced one of them to take an oath 
never to be a King's man again : fourthly, that it was 
admissible in evidence, for the same purpose, to show 
that another body of men, in their progress to the meet- 
ing, on passing the house of one of the persons who had 
been so ill-treated, expressed their disapprobation of his 
conduct by hissing, &c. : fifthly, parol evidence of inscrip- 
tions, and mottoes, on the banners displayed, was admis- 
sible without producing the originals/* {Rex v. Hunt, 
3 B. & Alderson's Reports, 566.) 

A series of several subsequent judicial decisions 
attested that the magistrates were substantially right in 
their view of the law. The thousands of persons there 
assembled did not commence actual insurrection, though 
probably they were on the point of doing so, and there- 
fore they could only be dispersed as rioters. Since then, 
i^has been held, in a series of cases on the subject, that : 

" It is not only lawful for magistrates to disperse an un- 
lawful assembly, even when no riot has occurred ; but if 
they do not so, and are guilty of criminal negligence in 
not putting down any unlawful assembly, they are liable 
to be prosecuted for a breach of their duty. {Regina v. 
NecUe, 9 Carrington & Payne's Rep. 431.) Any assembly 
of persons, attended with circumstances calculated to 
excite alarm, is an unlawful assembly. (Ibid*) The 
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mode of dispersing ian unlawful assembly may be very 
diflferent, according to the circumstances attending it in 
each particular case. An unlawful assembly may be so 
far verging towards a riot, that it may be the bounden 
duty of the magistrates to take immediate steps to dis- 
perse the assembly ; and there may be cases where the 
magistrates will be bound to use force to disperse an un- 
lawful assembly/' (Ibid.) 

" Any rioters or unlawful assembly may be thus dis- 
persed, and, in the absence of any definition of what 
shall be a riot within the meaning of the lliot Act, the 
common law definition of a riot must be resorted to, and 
in such case, if any of Her Majesty's subjects are terrified, 
this is a cause of terror and alarm to substantiate that 
charge. (Pattesoriy J., Reg. v. Langford, 1 Carrington and 
Marshman's Reports.) The general rules of law require 
of magistrates, at the time of a riot, that they should 
keep the peace and restrain the rioters, and pursue and 
take them ; and to enable them to do this, they may call 
on all the Queen's subjects to assist them, and all the 
Queen's subjects would be bound to do so upon reason- 
able warning. (Reoo v. Pinney, 6 Carrington and Payne's 
Reports, 254) Constables, and even private individuals, 
are justified in dispersing the assembly, and, if they can- 
not otherwise do so, they may use force. {Parke, B., and 
Oaselee, J., Rex v. Furzey, 6 Carrington and Payne's Re- 
ports.) Without any proclamation at all, if a meeting is 
illegal, a party who attends it, knowing it to be so, is 
guilty of an ofience. (Jhid.) A meeting called to 
adopt preliminary measures for holding a " National 
Convention" is illegal. (Ibid.) By the common law, 
every private person may lawfully endeavour, on his own 
authority, without the authority of a magistrate, to sup- 
press a riot by every means in his power. He may dis- 
perse, or assist in dispersing, those who are assembled ; 
he may stay those who are engaged in it from executing 
their purpose ; he may stop others whom he may see 
coming from joining the rest. If the riot is dangerous, 
he may arm himself against evil-doers, and if the occasion 
demands immediate action, it is the duty of every subject 
to act for himself in suppressing riotous and tumultuous 
assemblages. And he may be assured that, whatever is 
done by him honestly in the exercise of that object, will 
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be justified by the common law. Nor is there any dif- 
ference in this respect between soldiers and private citi- 
zens. (Lord Chief Justice Tindal, cited in Simmons on 
Court'Martialy p. 550.) In point of law, a magistrate 
would be justified in giving firearms to those who thus came 
to assist ; but it would be imprudent in him to do so. 
{Rex V. Pinney, 5 Carrington and Payne's Reports, 254.) 
It has been held that private persons may arm them- 
selves to suppress a riot, and it seems to follow that they 
may make use of arms if necessary ; however, it may be 
very hazardous for private persons to proceed to this ex- 
treme ; and such violent means seem only proper against 
such riots as savour of rebellion'' (Russell on Grimes ^ 
401.) 

This last passage brings the question to the verge of 
martial law, and recalls to mind the phrase used by the 
Attorney-General in the case of the Lord George Gordon 
riots, when he advised the Crown to declare the tumults 
rebellious, in order to allow of the recourse to military 
force in attacking the rioters wherever they were found, 
and whether or not engaged in felonious outrage^ which 
alone would justify it at common law. This shows the 
point of contact between the scope of common law and 
martial law : the one dealing with mere riot, and the 
latter with rebellion, so formidable as to amount to war, 
and require measures of war. In point of law, rebellion 
is always war against the Crown ; so it has been laid down 
by all our great lawyers, from Lord Coke to Lord Camp- 
bell. The law was so stated by Sir John Campbell, as 
Attorney-General, and adopted by Lord Chief Justice 
Tindal in Frost's case : — 

" To constitute the crime of levying war, there must 
be an insurrection ; there must be force accompanying it, 
and it must be for a general object ; and if a person, as 
leader of an armed body, who enter a town and attack 
the military, this is that crime.*' {Regina v. Frost, 9 Car- 
rington and Payne's Reports, 129.) 

And it would be the same, of course, if he had incited or 
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conspired with others to do so, though not actually pre- 
sent at the attack, for one of the acts of treason is con^ 
spiring to levy war against the Crown, and in that case it 
was held that the conspiracy may be proved by the acts 
of the conspirators. And it was held more recently, as 
to riot, that : — 

** If persons are assembled together to the number of 
three or more, and speeches are made to those persons to 
excite and inflame them, with a view to incite them to 
acts of violence, and if that same meeting is so connected, 
in point of circumstances, with a subsequent riot that you 
cannot reasonably sever the latter from the incitement 
that was used, those who incited are guilty of the riot, 
although they are not present when it occurs. (Lord Chief 
Justice WUde, Reg. v. Sharpe, 3 Cox's Crim. Cas. 288 ; 
12 Law Times 537.) 

This, however, rather relates to the proof of guilt upon a 
legal trial than to the province and power of the magis- 
trates or other authorities in suppression of riot or rebel- 
lion. Before, however, leaving this part of the subject, it 
may be useful to mention one most important matter of 
law, which will be found to have very extensive opera- 
tion upon questions arising upon it — viz., the legal prin- 
ciple that arming, or being in arms — which renders a 
man liable for being in rebellion — need not be actual, but 
may be constructive; that is to say, that, though it is 
necessary, at the common law, to justify cutting him 
down or shooting him, that he should be actually engaged 
in, or about to attempt, an act of felonious outrage 
not otherwise to be prevented — it is far from being so in 
point of legal liability to the pains and penalties of trea- 
son or rebellion ; and a man may be liable for acts of 
armed rebellion committed in a place where he never 
was, and by men he never saw or spoke to in his life. It 
is very old law — law as old as the year books — that if a 
man sends, or causes another to go into another county 
and commit a murder, he is guilty of the murder, and 
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not only so, but is * guilty where it took place, and is 
triable, and only triable for it there ; for several prac- 
tical consequences result from this great principle of 
constructive legal liability : not only does it make a man 
guilty of the crime, but (as logically follows) guilty of it 
where it was committed. And, as it is a fundamental prin- 
ciple of our law, that the trial of crime is local, based on 
the broadest grounds of practical good sense, justice, and 
common sense (and for this, among others, that the people 
in the place where the crime was actually committed, 
will know most about it), it likewise follows that the 
man, constructively guilty of a crime, can only properly 
be tried, not where he is apprehended (which is quite 
immaterial), but where the crime which he cattsed was 
committed. One reason is that he may be subject to 
the law prevailing there. These, and other practical con- 
sequences pervading the whole subject, follow from the 
general principle of constructive crime, which it is neces- 
sary here to explain. 

This principle, which, with all its consequences, has 
been strangely ignored of late, though it is laid down by 
all text-writers, and has been again and again expounded 
in judicial decisions, is simply this — that a man must be 
taken to intend the natural and probable consequences 
of his own acts ; in other words, that he must be taken 
to mean what he says, and to intend what he does. Thus> 
for instance, in the case of Sir Francis Burdett, already 
alluded to for another purpose, the indictment alleging a 
seditious libel, the learned Judge who tried the case told 
the jury — 

"That the intention, as alleged, was peculiarly for 
them, but that it was to be collected from the paper 
itself, unless its import was explained by any circum- 
stances ; and that, if it appeared that the contents of the 
paper were likely to excite sedition and disaffection, the 
defendant must he presumed to have intended that which 
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his actions were likely to produce." (Best, J., JB ex v. 
Burdett, 4 Barnewall and Alderson's Reports, 115^. 

The Court held this right — ^the Court of King^s Bench 
— and they said : — 

" In the highest crime known to the law — high treason 
— you act upon presumptions. Upon proof of a rebellion, 
or endeavours to excite a rebellion, you presume the intent 
to depose the King. In murder, from the fact of killing, 
you presume the malice. In the case of a libel, which is 
charged to have been written with a particular intent, 
if the lihel is calculated to produce the effect charged to he 
intended, you presume the intent.'" — Ihid. 

And of course it would logically follow that if a letter 
or address were likely to induce those to whom it was 
addressed to commit a murder or a massacre, the writer 
must he presumed to have intended it, and therefore would 
be guilty of inciting to murder, and therefore would be 
accessory to the murder, and therefore guilty of the murder, 
and consequently guilty of it where it was committed. 
The same principle was laid down in another similar 
case in the same court — the Court of King's Bench. In 
that case the indictment being for publishing a malicious 
and seditious libel in writing of the King that he was 
insane, the jury asked, whether it was necessary that the 
defendant should be guilty of a malicious intent in order 
to constitute the libel, and the learned Judge answered : 

"A man who publishes slanderous matter calculated 
to defame another must be presumed to have intended to 
do that which the publication is calculated to bring about, 
unless he can show the contrary.'^ (Rex v. Harvey, 2 
Barnewall and Cresswell's Reports, 256). 

The defendant was convicted upon that ruling, and 
the Court held it right, and said, assuming a malicious 
intention to be necessary to constitute an indictable 
offence, *' that the intention might be inferred from the 
mischievous tendency of tli^ publication itself/' and of course 
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if it had been a question of murderous intention, the rule 
would have been the same. If, for instance, the indict- 
ment had been for inciting to a conspiracy to cause the 
King's death, it is manifest the question would have 
been, " Is the letter calculated to incite to that result ? *' 
If so, it would be presumed that it was intended. The 
Court laid down the general principle broadly thus : — 

" It is established by many authorities that a party 
Tavist be considered, in point of law, to intend that which is 
the meaning or natural consequence of that which he does.'* 
(Bayley, J., ibid,) " And if he utters defamatory language 
of another, the presumption is that he meant to do him a 
mischief (Ibid). ** The publication was not only in- 
jurious to the individual to whom it relates but mis- 
chievous to the public, in as much as it was calculated 
to excite great alarm in the minds of the people." 
(Holroyd, J., ibid,) " And if a thing in itself mischievous 
to the public is wrongfully done, that is an indictable 
offence. It is not necessary to aver, as a fact, malice. 
In some cases, as that of murder, malice is the very gist 
of the offence : not so here, as the act was mischievous. 
But it is unnecessary to discuss this, because, upon the 
rules of the common law, malice is to be inferred from the 
evidence ; for, as the matter published was in itself mis- 
chievous, the very act of publishing it primd facie was 
evidence to. show quo animo it was done. For when a 
publication having such an injurious tendency is proved, 
it is presumed to have been done with a malicious 
intention ; because the principle of law is, thai a party must 
always be taken to intend those thing8,and those effects which 
naturally grow out of the act done. If, therefore, the 
effects naturally following from the publication were mis- 
chievous, it/oJfoi(;5 that the malice wets in law to be inferred" 
(Ibid.) 

Of course it necessarily follows that if the consequences 
were likely to be murderous, the same rule would apply, 
and the writer must be taken to have had the murderous 
intention. It would be monstrous if it were otherwise ; 
and if a man could use language which he knows tends 
to incite others to commit murder, and yet he might 
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escape ; the consequence would be that the worst kind of 

murderers — the most crafty and designing — would escape 

with impunity, and their blind tools alone would suffer* 

The law is not so blind, and therefore the principle thus 

laid down in the cases cited is carried out in the criminal 

law in cases of murder as well as of slander or sedition, 

and a man who does an act calculated to cause murder is 

declared guilty of it, and a man who uses language to 

others calculated to induce them to do it is as guilty as if 

he did it with his own hands. 

" What is meant by malice ? The legal meaning of the 
phrase differs from its acceptation in common conver- 
sation : it is not, as in common speech, only the expres- 
sion of hate or ill-will to the individual, but means very 
wicked or mischievous intention of the mind. Thus in 
the crime of murder, which is always stated to have been 
done with malice aforethought, it is not necessary, in 
support of the indictment, to prove ill-will, nor will the 
absence of it furnish the accused with any defence. 
When it is proved that an act of killing has been inten- 
tionally done without any justification or excuse, that is 
malice in law. So as to libel. The only question here is, 
whether a paper falsely representing the Sovereign to be 
insane, was mischievous ? No man whose mind was not 
disordered could hesitate to decide such a question. It 
is not possible to imagine a publication more calculated 
to produce irritation and disorder throughout the country, 
and the publisher must be taken, according to legal 
reason, to have intended to produce those consequences 
which it was calculated to produce." {Rex v. Harvey^ 2 
Barnewall and Cressweirs Reports). 

And there are numerous cases in which the doctrine 
has been applied, and men have been held^criminally liable 
for the natural consequences of their acts or words. One 
practical result of this, of course, is, that a man may be 
guilty of a crime committed by others in a place where 
he never was^— a question often arising in cases of crimes 
compounded of several acts, some done in one place and 
some in another, some by one party and others by 
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another. The principle of law being that the trial of 
crime is local — that is, must take place where it was com- 
mitted; the general rule of law is that it should take 
place where it is completed, though it may sometimes be 
where it was commenced. Thus, in a case of crime caused 
by conspiracy or incitement, the trial ought to be where 
the incitement took effect, or the conspiracy was carried 
out. Thus in treason the trial may be in any county 
where an overt act has been committed. 

*' There seems to be no reason why the crime of con- 
spiracy may not be tried wherever one distinct act of 
conspiracy has in fact been committed as well as the 
crime of high treason in conspiring to levy war/' {Rex 
V. Bowes, 4 East, 171. Hex v. Brisac, ibid,) 

So where a party has caused a seditious or libellous 
paper to be published, he may be tried where the paper 
was circulated hy his procurement. Thus, in such a 
case in the King's Bench, Lord Ellenhorough said — 

" Here the only question is whether the defendant was 
accessary to the publication, /or one who procures another 
to publish a letter is guilty of the publication in whatever 
county the publication in fact takes place.*' (Rex v. John- 
son, 7 East's Reports, 63). 

Of course the rule would be the same in the case of 
the procurement of a seditiQUS or murderous incitement ; 
the party would be^ guilty where the sedition or murderous 
incitement was in fact circulated and took effect, for the 
simple reason that he would be guilty of the seditious or 
murderous incitement, because he caused it, and, causing 
it, he caused it where it took place. The principle is so 
plain and clear that it hardly needs explanation or con- 
firmation. The law looks to the practical result of mere 
words and actions, and presumes that they intend what 
they do, and mean what they say, and therefore holds 
them responsible for the natural result. Hence it follows 
that a man, who sends letters or addresses to be circulated 
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in a certain district which are likely to cause a rebellion, 
is liable for the rebellion if one ensues there, and is pro- 
perly triable there for it, by martial law or civil law, as 
the one or the other may happen to prevail ; otherwise it 
is obvious the worst and most mischievous criminals 
might escape with impunity. But this is the law of trial, 
which pertains to punishment. For the present we are 
dealing rather with the power and province of the civil 
magistrate in resistance or repression of actiwl riot. When 
riot turns into rebellion, as has been seen, the case is too 
serious for the civil power or the military acting in aid 
of it, and it is necessary to give the military independent 
power of action^ which, in effect, is martial law. 

It is, however, necessary here to notice another portion 
of the doctrine of constructive arming — or constructive 
liability for that armed rebellion which is deemed war 
against the Crown. And that is this, that arms are not 
confined to military weapons, swords, or guns, or the 
like ; for war may be without any of these. The law is 
not so blind as not to see that a terribly destructive war- 
fare may be carried on without military weapons ; and 
hence our old lawyers lay it down that numbers may 
make up for the want of such arms, and that war may be 
without military weapons. (See Hales Pleas of the Crown, 
title Treason.) It has always been laid down that insur- 
rections of an armed force amount to war against the 
Crown whether or not accompanied with military dis- 
cipline or weapons. (Foster's Crown Law, p. 33.) Thus 
it was laid down in our own time by Lord Tenterden : — 

" The pomp and circumstances of military array, such 
as usually attend regular warfare, are by no means neces- 
sary to constitute an actual levying of war. Rebellion at 
its first commencement is rarely found in military dis- 
cipline or array, although a little success may soon enable 
its actors to assume them/' (Lord Tenterden, C. J., 37, 
State Trials, 684). 

And so it was in Frost's case, where it was laid down 
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that rebellion is war. The late Lord Campbell, then 
Attornej-Greneral, stated the doctrine tersely thus : — 

" Levying war against the Crown is where there is an 
armed force seeking to supersede the law and gain some 
public object/' {Regina v. Frosty 9 Carrington and 
Payne's Reports, 141). 

And that law was applied by the venerable and learned 
Judge the late Lord Chief Justice Tindal. 

" There must be an insurrection and force accom- 
panying it, and an object of a public nature." (Ibid., 
161). 

It matters not what kind of force, if it was offensive 
and destructive — the club or the sword — the firearm or 
the firebrand — whatever can destroy comes within the 
language of the law, " force and arms," and may con- 
stitute an armed rebellion. Numbers armed with rude 
weapons may overpower a smaller force armeS and dis- 
ciplined; and when that disproportion of force is esta- 
blished, the ordinary powers of law which apply only to 
(idual resistance manifestly fail, and recourse must be had 
to measures of war. 

It results from this principle of constructive criminality 
in rebellion that a man may be amenable to the penal- 
ties of the law who is not found actually in arms, for he 
may be so though never adiwUy in arms at all. It would 
be absurd if it were otherwise. The ohjed of law is pre- 
vention, but it is deterrent by means of punishment, and 
of course necessarily deals in its practice or penal 
processes with crimes which Mm been committed It 
would be absurd if the ministers of the law could 
only deal with those they caught in the actual perpe- 
trations of felonious or rebellious outrage. The restriction 
that the offender must be found committing the offence 
only applies under special statutable provisions in muni- 
cipal law authorizing private parties to ''take the law 
into their own hands,'' and arrest parties summarily for 
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malicious injuries to property or the like. It is a proper 
restriction to place on the exercise of the power of 
remedy by act of the party, but there is no such restric- 
tion on the penal powers of the law as to rebellion ; 
and a man is equally guilty of armed rebellion who has 
taken up arms in it, or caused others to do so, although 
at the time of his apprehension he is not in arms. 

But this point marks the distinction between civil and 
martial law ; and, to return to the power and province 
of the magistrate in repression of riot, the use of force 
under the magistrate is limited to actual riot or outrage 
(of which, however, resistance of lawful apprehension is 
an instance), and a man, to be liable to force, or the use 
of deadly weapons, or military force, under the civil 
power, must be in the act of committing or attempting 
felonious outrage. Thus the Riot Act first makes the 
rioters, after the lapse of an hour after proclamation, felons, 
and the law authorizes their apprehension, and makes it 
lawful to kill them if they resist. This indirectly justifies 
the killing m the attempt to apprehend. But the direct 
use of military force is not authorized by the Riot Act, 
and though probably it is generally supposed to be so, it 
is a complete mistake. That Act — an Act for the pre- 
venting tumults and riotous assemblies, and for the .more 
speedy and efi^ectual punishment of the rioters — enacts: — 

" That if any persons, to the number of twelve or more, 
being unlawfully, riotously, and tumultuously assem- 
bled together in disturbance of the peace, and being 
required by a justice of the peace, or sherifl^, &c., to 
disperse themselves, shall unlawfully, riotously, and 
tumultuously remain together for an hour after such 
command by proclamation, they shall be adjudged felons, 
and suffer death; and that any peace-officer, and any such 
other persons as shall be commcCnded to be assisting (which 
would include soldiers), are empowered to seize and ap- 
prehend such rioters ; and if any of the rioters shail 
happen to be killed in the dispersing, seizing, or appre- 
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hending them, by reason of their resisting the persons 
dispersing or apprehending them, then all persons so 
killing them are indemnified/' (1 Oeo. L c. 5.) 

This statute, it is obvious, in an indirect kind of way, 
established a sort of modified martial law against mere 
rioters, after a kind of proclamation of war against them ; 
and although, as Hawkins says, being wholly in the 
affirmative, does not take away any part of the authority 
before given by the common law for the suppression of 
riot (Pleas of the Crovm, Book 1) ; yet, as already seen, at 
common law, this did not allow of military force, save in 
aid of the civil power, and so only for prevention or 
apprehension ; and, indeed, the notion got abroad that it 
contained all the powers there were to justify the use of 
military force. It required the authority of the magis- 
trate: and there was great reluctance to exercise that 
authority, even in presence of actual felonious outrage, 
after the criminal prosecution of a magistrate for autho- 
rizing it in 1768; and hence the disastrous events of 
of 1780, already noticed. The common law power to use 
military force was thus accurately defined in Sir Francis 
Burdett's case : — 

" If it is necessary, for the purpose of preventing mis- 
chief, or for the execution of the law (as in effecting an 
arrest by the civil authority), it is not only the right, but 
the duty of soldiers to exert themselves in assisting the 
execution of legal process, or to prevent any crime from 
being committed. A soldier is bound by all the duties 
of other citizens, and gifted with all the rights of other 
citizens ; and he is o^ much bound to prevent a breach of 
the peace or felony as any other citizen/' 

But no m^re ; and a citizen cannot at common law use 

deadly weapons, except to resist felonious outrage or 

arrest a felon ; an<l hence, without this qualification, 

there would be dangerous fallacy and sophistry in this 

language. It was added : — 

" In 1780, this mistake extended to an alarming degree 
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and soldiers, with arms in their hands, stood by and saw 
felonies committed, houses burnt and pulled down, before 
their eyes, by those whom they might lawfuUy have kilied if 
they could not otherwise prevent them/' (Burdett v. Abbott, 
4 Taunton's Reports, 449.) 

These, then, are the limits of the power of the military 
hj ordinary law — that is, in aid of the civil power ; and 
it is restrained strictly, it will be seen, to the dispersion, 
apprehension, or resistance of felonious rioters in actual 
outrage. Now, practically, this is involved in great diffi- 
culty, and the magistrate is hampered and harassed by the 
reflection that, if he act, he may be liable to criminal pro- 
secution, either for failing to use military force, or for 
using it: for using it too soon or using it too late ; too little 
or too much. The practical difficulty is, under the Riot Act, 
that to attack any mere riotous assembly may be thought 
too soon ; and at common law, that to wait until the 
rioters are in actual felonious outrage, may be thought 
too late. Prosecutions have been already mentioned 
against magistrates, both for failure and excess ; and 
their liability to criminal prosecution on either ground 
only seems to increase their hesitancy* It is true, that 
upon a great general principle, the ground and reason 
of which one would think should have an universal 
application : — 

"Judges are free from prosecution, except in Parlia- 
ment, for anything done in their office, because the autho- 
rity of a government cannot be maintained, unless the 
greatest credit be given to those who are so highly entrusted 
with the administration of public justice, and it would be 
impossible for them to keep up in the people that sub- 
mission to their judgments, without which it is impos- 
sible to execute the laws with vigour and success, if they 
should be continually exposed to prosecutions of those whose 
partiality to their own classes wotdd^induce to think them- 
selves injured" (Hawkins's Pleas, Crown B. 1, C. 73.) 

And this general principle has been expressly applied 

in favour even of inferior judges or magistrates, and was 
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thus laid down in an instance in the Court of Eing^s 
Bench by Lord Tenterden : — 

" Even inferior judges or magistrates cannot be called 
in question for any error in judgment, so long as they 
act within the bounds of their jurisdiction. Corruption 
is quite another matter, so also are neglect of duty and 
misconduct. For these I hope there is, and always will 
be, some due course of punishment by public prosecu- 
tion/' " It 18 not to be expected that any person will act, 
a^ the perU of being harassed by a multiplicity of anions, 
and of having his reasons and motives weighed and tried 
by juries, at the suit of individuals who may be dissatisfied 
with his verdict" (Lord Tenterden, C. J., Oamett v. Fer- 
rand, 626.) 

And, therefore, upon this principle if, when a charge is 
before a magistrate, he does not exceed his jurisdiction, 
he is not liable to action. (Milis v. Collett, 6 Bing. 93.) 
It is for him to judge as to the effect of the evidence and 
the course to be taken {Cave v. Mountain, 1 M. & G.)» 
and it is no ground for holding them liable, that they 
form an erroneous judgment upon the facts proved before 
them, or as to what facts were proved, or as to the mode 
of proving. So the Court refuse to interfere with the 
discretion of magistrates in taking security for keeping 
the peace (Rex v. Tregarthan, 2 Nev. & M. 379), still 
more to punish them. And there are numerous instances 
in which even under ordinary law magistrates exercise a 
discretionary power, as in holding to bail and the like ; 
and it is believed that it may be laid down as a general 
principle that they are never liable except criminally for 
an abuse of such an authority. No action will lie against 
a magistrate for anything done by him in the discharge 
of his judicial duty, without proof of actual malice or ill- 
feeling, or bad motive. {Linford v. Fitzroy, 13 Q. B. Rep. 
230.) 

And though an indictment may lie against a magis- 
trate as against anyone else for an act wilfuUy illegal, 
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ani in clear breach of positive law, whether the breach 
of the law be by commission or omission (a), as, for 
instance, either in omitting to read the Riot Act, in 
a case clearly and beyond all doubt requiring it (as 
in the case of Kennett, the Mayor of London, in 1780), 
or reading it in a case where clearly and beyond all 
doubt it was not required; and the same rule might 
even apply to a wilful and total refusal to exercise 
his judicial duties in a case which clearly required it, 
or on exercise of his judicial duties in a case clearly and 
beyond all doubt illegal, as, for instance, in issuing a 
warrant for felony without any sworn information ; yet, 
as regards the exercise of powers which he legally has — 
whether judicial or otherwise — it seems the general prin- 
ciple above stated applies, and precludes any criminal 
proceeding, except for wilful and culpable misconduct. 
Thus, in a case of an application for a criminal informa- 
tion against a magistrate, for refusing to take an infor- 
mation against a party, the Court said : — 

"They (the magistrates) are called upon in many 
cases of a difficult and many of a delicate kind. . . . 
They are, indeed, like all other subjects of this kingdom, 
answerable to the law for the faithful and upright dis- 
charge of their trust and duties. But, whenever they 
have been challenged upon this head, either by way of 
indictment, or application to this Court for a criminal ap- 
plication^ the question has always been, not whether the 
act done might, upon full and mature investigation, be 
found strictly right, but from what motive it had pro- 
ceeded, whether from a dishonest, oppressive, or corrupt 
motive, under which description fear and favour may 

(a) A magistrate may be indictable for a wUfvl breach of the law, or an 
act which he could not legally do ( jB. v. Stamhury, 4 Term Reports) ; but 
there is no instance of indictment or information, unless for something 
wilfully wrong; though no doubt if it be wilfully — that is, knowingly — 
wrong, it may be indictable, though there is no bad motive; but that is 
confined to acts utterly illegal, and not to error in the exercise of a 
discretionary power really possessed by the magistrate. 



LIABILITY OF MAGISTRATES. 39 

I 

generally be included, or from mistake or error. In the 
former case alone, they may have become the objects of 
punishment/' (Lord Tenterden, C. J., Reos v. Borron, 3 
Barnewall and Alderson's Reports, 432.) 

It is true, the Court added : — 

" This was not an occasion on which a justice of the 
peace was to act as a ministerial officer ; on the contrary, 
he was to exercise a judicial discretion on a subject im- 
portant in itself, and rendered peculiarly delicate by the 
situation in which he stood." (ibid,) 

But it appears plain that the same general principle 
applies to the exercise of discretionary ministerial power 
— important in itself, and rendered peculiarly delicate by 
the situation in which he stood — that is, in the case of 
the exercise of his powers, especially as to calling in the 
military, in the suppression of riot. And although it 
has no doubt been established that mere honesty of in- 
tention, if there have been gross ignorance or culpable 
negligence or recklessness, will be no excuse, as it never 
is in law ; yet, on the other hand, it appears equally to 
be established that mere error of judgment, if it do not 
amount to great negligence or recklessness, will not suffice 
to sustain a criminal prosecution. This must, it should 
seem, be peculiarly so in the case of a riot, which is 
necessarily a scene of disturbance and excitement ; and 
especially in regard to the calling in or the action of the 
military, which, as has been seen, is a matter at common 
law of so much difficulty and delicacy. And it appears 
clearly settled that, to support a criminal proceeding, 
there must either have been failure or excess to an 
extent which can be really considered culpable, and that 
this must be considered, not with reference to what may 
appear reasonable looking at the matter after the result, 
but with reference to what might naturally appear to be 
reasonable to the magistrate at the time, and amidst all 
the circumstances as they would present themselves to 
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his mind at the moment. All this was illustrated and 
established in the case of the Mayor of Bristol, which 
requires a very careful consideration upon this subject 
with reference, not only to the judgment, but to the facts 
and circumstances upon which it was pronounced, and 
the nature of the charge upon which it arose. That was 
a criminal information filed by the Attorney-General, and 
stated that the defendant was mayor, and : — 

" That there had been divers tumults, riots, and unlawful assemblies 
of great numbers of evil-disposed persons within the city, and divers 
violent attacks and outrages upon persons and property, and that 
thousands of evil-disposed persons with force and arms unlawfully, 
riotously,, and tumultuously assemble^ in different parts of the city, 
armed with iron bars and bludgeons, &c, with intent to commit out- 
rages on person and property, and broke open the prisons, and burned 
and destroyed them, amd rescued ike prisoners, and broke open and 
maliciously burned and destroyed dwelling-houses : all which he knew, 
and toell knowing thereof, but disregarding and wilfully neglecting the 
duties of his office, did not suppress, or endeavour to suppress, or use 
due means or exertions to suppress the riots, and wilfully neglected 
his duty in that behalf ; and, during all the time, whoUy refused so to 
do, or to give such orders and directions as were necessary, and did 
withdraw and conceal himself from the loyal subjects wha stood in 
need of his orders and assistance, and did wilfully neglect and omit 
to execute or endeavour to execute, any of the powers or authorities 
vested by law in him, and did wilfully and unlawfully permit the 
rioters to continue in the said outrages for a long time." {Bex v. Pinney, 
3 Bamewall and Adolphus's Reports, 953). 

Thus it will be seen that there was, in reality, a 
charge of wilful and ^o^aZ,'' and therefore culpable, disre- 
gard of the defendant's plans and duties by ordinary 
municipal law in a great degree defined and explained 
by statute. And a great deal of evidence was given 
in support of the charge, which is stated thus in the 
report : — 

" A great riot took place ; many acts of violence were committed, 
and the mob became so tumultuous in tlie neighbourhood of the 
Mansion House that the special constables were \mable to preserve 
order, and the military were called on. The Riot Act was several 
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times readf and the defendant addressed the mob : the soldiers were 
at one time obliged to act, in dispersing the rioters, but were not per- 
mitted to fire, and about midnight by the exertions of the special 
constables, marshalled and directed by a military officer, quiet was 
completely restored. Early next day the riot was renewed with greater 
violence : about eight o'clock the Mansion House was attacked, and 
the defendant was obliged to fly for the preservation of his life. The 
military, though called upon by the defendant and the other magis- 
trates, gave no effectual assistance to the civil power. The mob went 
on alternately increasing and decreasing in violence tUl the middle of 
the day, when they attacked and burned the Bridewell ; they after- 
wards released the prisoners at the gaol, and destroyed houses, &c. 
The defendant went to the Mansion House and endeavoured to 
induce several of the inhabitants to attend him there, and circular 
letters were sent to the churchwardens of several parishes, and bills 
were posted about the town to the same effect, and it was announced 
that the Riot Act had been several times read. Not more than 200 
persons attended, and no agreement could be obtained in any plan 
for suppressing the riot. At a second meeting still fewer persons 
attended, and nothing effectual was done. A great deal of evidence was 
given as to the various proceedings of the day and night — on the one 
hand tending to show that the defendant had been unduly attentive 
to his own safety, and neglectful of means in his power for the 
preservation of the city : on the other hand, that he had conducted 
himself with firmness and activity, and that all endeavours to arrange 
any plan of resistance to the mob had been defeated by the miscon- 
duct of the inhabitants and a portion of the military. Measures were 
taken that night for more effectually calling out the posse comitatusy 
which, however, was considered to have been done as far as circum- 
stances allowed by the circulation of notices in the morning. Next 
morning a force was raised by these means, the inhabitants having 
then become more generally willing to assist the magistrates in con- 
sequence of the mischief that had occurred and was still threatened 
to private as well as public property. A reinforcement of troops also 
arrived. The commanding officer went to the council house where 
the defendant was, with several of the other magistrates, and said that 
he would presently restore order, but requested that one or two magis- 
trates would accompany him on horseback. They all refused to do 
so, alleging various reasons, as that they could not ride — ^that it would 
expose them to unpopularity and endanger their property. He then 
required a written authority from the magistrates to take such 
measures as might be expedient : this authority was then given, 
signed by the defendant as mayor, in these terms — ' You are hereby 
authorized to disperse any mob which may assemble in this city in a 
riotous or tv/multuous tnannerf in disturbance of the pvhlic peace.* 
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The military officer then made several charges upon the mob with his 
troops, and suppressed the riot." 

It will be seen that the mischief arose from the hesita- 
tion of the civil authorities to order the action of the 
military, and the refusal of the military to act without 
such order. This refusal, it is conceived, was justified 
up to the time when felonious outrages began to be 
committed ; at that point, as has been seen, they 
might act without orders, but only as against men en- 
gaged in the actual perpetration of such outrages 
before their eyes. Prior to that point, the military 
could only act by the authority and in aid of the civil 
power under the Riot Act, as the tumults would not be 
rebellious nor felonious ; and, therefore, up to that point, 
the magistrate would be the party to set the military in 
action, and to be responsible for culpable neglect or delay 
in so doing. That there was delay, it is plain, as the 
Act was read three times without the action of military 
force to arrest or disperse the mob, and this impunity 
gave them audacity to continue their outrages next day. 
But the cause of that delay, it is obvious, was the hesita- 
tion and reluctance of the magistrate to undertake the 
responsibility of ordering the action of military force, so 
long as the riots were merely tumultuous and unlawful, 
and only constructively felonious under the operation 
of the Riot Act, not actually felonious. Added to which, 
there was probably the legal difficulty already alluded to, 
as to an ambulatory mob, not remainitag long enough 
assembled in the same place, or time to warrant the exe- 
cution of the Riot Act. The charge, however, was one 
of culpable and total disregard of the magistrate's duty 
on the occasion, and the case for the prosecution sought 
to sustain that charge ; while, on the other hand, the case 
for the defence was a right and proper discharge of his 
duty: The question, therefore, of criminal liability for 
failing to observe the exact line of duty did not arise. 
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and any observation on that point would be entirely 
obiter; and although some observation of that sort is to 
be found in the charge, it is conceived that, construed 
either by the evidence or by the context, it must be taken 
to mean the line between total failure of duty or some- 
thing utterly illegal — and the line of duty, not mere 
error of judgment ; and^ at all events, it is plain it meant 
culpable failure or excess. Mr. Justice Littledale, in the 
absence of the Lord Chief Justice — Lord Tenterden — 
charged the jury, in the presence of two other judges, in 
a trial at bar : — 

" He stated that there was no doubt in point of law, that a public 
officer guilty of a criminal neglect in the discharge of his duty, was 
liable to an indictment or information ; but, he added, that the only 
instance he was aware of in which such an information as this had 
been prosecuted was the case of Mr. Kennett, who was Lord Mayor of 
London during the riots in 1780, and who was tried before Lord 
Mansfield at nid prius at GuildhalL He was ch^jged with specific 
offences, (with not reading the Riot Act, and with releasing some 
prisoners) as well as with general neglect of duty ; whereas the 
present information only imputed general misconduct, and that 
extending over three days. A party entrusted with the duty of 
putting down a riot, as in the ordinary case of a magistrate, was 
bound to hit the exact line between excess and failure of duty, and that 
the difficulty of so doing, though it might he some ground for a more 
lenient consideration of his conduct on the part of the jury, was no legal 
defence to a charge like the present." 

That is, was not, per se, a legal defence, though it would 
form an ingredient in a legal defence. On the other 
hand, no doubt, it was laid down that mere honesty 
would not be a defence : — 

"Nor could a party so charged excuse himself on the mere ground 
of honest intention ; he might omit acting to the extent of his duty, 
from a perfectly good feeling, and that might be considered in appor- 
tioning punishment ; but the question for a jury must be, whether 
or not he had done what his duty, in point of law, required." 

There is an obvious inconsistency here with the previous 
passage and other parts of the charge. 
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** The subject of enquiry, therefore, would be, had the defendant done 
all that he knew was in his power to suppress the riots that could 
reasonably be expected from a man of honesty and of ordinary pru- 
dence, firmness, and activity, under the circumstances in which he was 
placed?'' 

Which plainly meant that the man was not to be expected 
to have more than ordinary prudence and firmness — that 
is, suffioienf for ordinary circumstances; and, therefore, 
that he could not be criminally culpable for a failure 
in prudence or firmness under extrax)rdinary circum- 
stances : — 

" Honesty of intention, though not of itself sufficient to exculpate, 
would form an ingredient in the case to he taken into conMeration, 
The two points on which the enquiry would turn woidd be, whether 
the defendant used those means which the law requires, to assemble 
a sufficient force for suppressing the riot and preventing the mischief 
which occurred ; and whether he made use of the force which was 
obtained, and also, of his own personal exertions to prevent mischief, 
as might reasonably have been expected from a firm and honest man. 
It is a circumstance in his favour that he had acted on the best 
military and best legal advice that could be obtained, though such 
advice could not shelter him if he had acted incorrectly in point 
of law." 

Which must mean utter illegality ; for otherwise, coupled 
with the context, as to ordinary firmness, &;c., such advice 
would be conclusive; for how could a man, only bound to 
find ordinary prudence and firmness, be liable for actir^ 
on the best advice he could get ? — 

""With respect to the charge of not providing sufficient force before- 
hand, the case must he considered as it presented itself to the defendavit at 
the time, and not as if he could have foreseen the extent of the calamity 
which resulted, in which case he might have been expected to make 
what, in a different state of things, would have been an over exertion 
and excess. And as to not organizing a force, a military officer was most 
competent to that kind of duty. And so as to not keeping together a suf- 
ficient force to act together as occasion might require, that was no 
part of the duty of a justice of the peace, and was a precaution 
rather to be expected from a military officer than a magistrate who is 
not accustomed to provide for such occasions as that of a riot going on in 
several places at the same time.'' (Ihid.) 
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The fundamental question was, what are the legal 
powers of a justice of t)ie peace as to the suppression 
of riot ? for of course his duties as to the exercise of his 
powers would depend upon their nature :-^ 

" The question will be, whether the defendant performed what the 
general rules of the common law required of him. The general duty 
of a justice of the peace with regard to rioters is, to restrain them, 
and, if necessary, to pursue and arrest them, and that is the obliga- 
tion arising from the nature of their office. And that they may be 
enabled to fulfil them, the justices are in such cases to call upon the 
king^s subjects to aid them, and the king's subjects are bound to do 
so when reasonably warned. Now, the material consideration is, 
whether the common law obligation thus thrown upon a justice of 
the peace has been fulfilled on the present occasion. That no 
adequate civil power was provided was pHrnd facie a case against the 
defendant. Then he proves that he called upon the people. That is 
all the common law requires of the magistrate. As to calling out 
the^o^e comitattis, it is usually done by the sheriff ; but no such pro- 
ceeding was known ; and calling upon the people to attend was doing 
the same thing as calling out the posse comitatus!* 

It was recognised as proper for the military not to act 
without the order of the civil magistrate, and that for 
them to act without it is perilous : — 

" A military officer may act without the order of the magistrate if 
he chooses to take the responsibility. But though that is strict law, 
there are few military men who will take upon themselves so to act, 
except on the most pressing occasions, and where it is likely to be 
attended with a great destruction of life, an officer is generally un- 
willing to act without the magistrate's authority. But that need not 
be given in person, and may be an authority in writing ; it is enough 
that the military have authority to act." {Ihid), 

And then, in conclusion, the jury were told that the 
question was, whether the defendant had been guilty of a 
crimiTial neglect of duty ; and that, if not, they were to 
acquit him, as, of course, upon such a direction, they did. 

Now this case, in elucidating the powers of the civil 
magistrates, and of the military in their aid, in repression 
of riot, also elucidates the limits of the powers of the 
common law, and the point at which it touches upon 
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martial law. The military power, at common law, can only 
be used under, and in aid of, and as part of, the civil 
power, and, therefore, only when any citizens could use 
deadly weapons in aid of the civil power — that is, either 
in dispersing an assembly declared felonious under the 
Riot Act, or in resisting actual felonious outrage, or in 
arresting the felons and subduing their resistance to 
arrest. Therefore, it follows that, as it is not usual for 
magistrates to have to deal with riots going on at dif- 
ferent places at the same time, when riots are thus dif- 
fused so as to become rebellious, and actually to require 
the exercise of military force, under a direction, which the 
magistrate is not competent to give, and the military, 
therefore, must act on their own direction, and with inde- 
pendent action, it becomes martial law — that is, that part 
of martial law by which the military have power to fight 
and subdue the rebels by all ways and means, and ac- 
cording to the means* and measures of war, without 
being restricted within the narrow limits of the civil 
power and the municipal law. Therefore, in the case of 
Bristol, when the riots had reached that stage, so that 
the "tumults had become rebellious,'' and the civil 
power could no longer deal with them, the city was 
entirely placed in the hands of the military authorities, 
as in the case of London, in 1 780 ; and they, by repeated 
attacks upon the assemblies wherever they met them, 
quickly routed and dispersed them. Now, that was 
martial law, because, for the reasons already pointed 
out, it went far beyond the common law, and far beyond 
the modified form of martial law embodied in the Riot 
Act. It was only, indeed, one part of martial law : that 
which involves full liberty of attack at the discretion of 
the military, as in war. This was virtually given by the 
warrant of the supreme local authority, the civil governor 
of the city, just as it would be by the Lord Lieutenant of 
a county. Common law and statute did not authorize it, 
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therefore it was martial law. In this country, that part 
of martial law is all that is ever likely to be necessary. 
And it sufficed in the case of Bristol, in 18S0, and in 
that of London in 1780. But it was martial law, for it 
could not be done at common law, nor by the statute. 
Moreover, at common law, military force or deadly 
weapons can only be used directly against actual 
felonious outrage ; and as regards crime which has been 
committed, it has no direct power, except to apprehend 
the criminals, and if apprehended, they must be tried at 
common law. Therefore, although a whole country were 
raging in rebellion, and men were taken with arms in 
their hands, and who had been known and seen to com- 
mit murderous outrages, yet at common law, and by the 
military acting in aid of the civil power, they could only 
be apprehended, and, if apprehended, must be tried. The 
military power, in fact, could not inflict punishment, and 
could only resist or arrest So that, if speedy deterrent 
measures are required, they cannot be exercised at com- 
mon law. And this would be necessary to put down a 
rebellion as distinguished from mere riot. . Thus, the 
common law is deficient in the two powers necessary to 
subdue a rebellion : full power of attack and speedy power 
of punishment. Those two deficiencies of the common 
law, as to suppression of rebellion, indicate the - scope 
of the martial law, which, as already mentioned, com- 
prises both these branches. And these words, riot and 
rebellion, indicate the scope of the powers of common 
law and of martial law respectively. Riot is, in its 
nature, casual, actual, and simple ; and simple measures 
of resistance may suffice, and the simple powers of the 
common law may be sufficient. But rebellion, -as it is 
more dangerous and deep-seated, so it is necessarily more 
difficult to deal with, and may require not only full 
liberty of attack, but, as it may be passive as well as 
active, and may follow a policy of exhaustion and devas- 
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tation rather than one of aggression or attack, even full 
liberty of attack may be insufficient to subdue it, and 
deterrent measures may be necessary, and the power of 
speedy punishment. Thus the deficiency of the common 
law, and the exigency to be met, determine at once the 
necessity for martial law and its nature. Rebellion is 
war: that is the cardinal principle. War requires 
measures of war: hence the necessity for that full 
liberty of attack which is the one branch of martial 
law — it requires deterrent measures : hence the necessity 
for the second, speedy trial and punishment. And this 
latter is of the essence of martial law ; for as to the power, 
as we have seen, it is rather a matter of degree, as the 
right of fighting at common law, in resistance of riotous 
rebels, when engaged in actual insurrection, is often diffi- 
cult to distinguish from the right of attack involved in 
martial law. But the other differs in nature and 
chara^cter; for, as has been seen, there is no such thing, 
at common law, as summary trial and execution, and 
that is peculiar to martial law, and is of its essence. 
And this will be found illustrated and 'embodied in all 
the instances and definitions of martial law in our books 
of law or history, and it will be found that martial law 
has been exercised on every occasion of insurrection in 
our annals — from the earliest dawn of constitutional 
history, to our own age ; and that the doctrine of mar- 
tial law in rebellion has been laid down by every legal 
writer on the subject to the present time, and that until 
the recent case it never had been doubted. And it has 
always been known and mentioned in our law and 
history as something different from common law, and 
therefore, allowing what the common law would not 
allow ; and the essence of what it allowed has always 
been described as the summary power of military execu- 
tion during the period of rebellion, which military law 
has allowed in time of war. In other words, the scope 
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of martial law has always been described to be rebellious, 
because rebellion is war^ and, therefore, as all war is not 
hatUey as there may be rebellion when actual outbreak 
or open insurrection has ceased, so the power of summary 
punishment, by way of deterrent influence, to prevent a 
renewal of the outbreak, has always been deemed of the 
essence of martial law. Thus, not to enter into earlier 
instances. Lord Bacon, who was both a lawyer and 
historian, speaks of it in his time' as something well 
known and understood in that sense, and thus records 
"what Henry VII. did after a rebellion : — 

"Therefore, awakened by so fresh and unexpected dangers, he 
entered into due consideration, as well how to weed out the partakers 
of the former rebellion, as to kill the seeds of them in time to come ; 
and withal to take away all shelters and harbour for discontented 
persons, where they might hatch and foster rebellion, which after- 
wards might gather strength and motion. And first he did yet again 
make a progress from Lincoln to the Northern parts, though it were 
indeed rather an itinerary circuit of justice than progress. For all 
along, as he went, with much severity and strict inquisition, partly by 
martial law and partly by commission, were punished the adherents 
and aiders of the late rebels ; not all by deaths (for the field had 
drawn much blood), but by fines and ransoms which spared life and 
raised treasure." {Bacon's Life of Henry VII, 23.) 

And so modern historians, speaking of those times, 
properly use the same phrase as applied to military 
executions, for some time after rebellion, of those 
found to have taken part in it, and not merely (as has 
lately been represented) of those taken in arms upon 
the field. Thus Hume says, speaking of the reign of 
Henry VIIL :— 

"Norfolk spread the royal banner, and wherever he thought 
proper executed martial law, in the punishment of offenders." (Vol. 
iv. 154). 

So under Edward VI. : — 

" Arundel and the other leaders were sent to London, tried, and 
executed ; many of the inferior sort were put to death by martial 
law." (Vol. iv. 294). 

B 
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So in the reign of Elizabeth : — 

"Whenever there was any insiuiection, or public disorder, the 
Crown employed martial law, and it was exercised during that time 
— exercised not only over the soldiers hut over the whole people. Any 
one might be punished as a rebel, or an aider or abettor of rebellion 
whom the Provost Marshal, or Lieutenant of a county, or their 
deputies pleased to suspect. Lord Bacon says that the trial at com- 
mon law, granted to Essex and his fellow-conspirators, was a form, 
for that the case would have borne and required the severity of 
martial law. There remains a letter of Queen Elizabeth to the Earl 
of Sussex, after the suppression of the northern rebellion, in which 
she sharply reproves him because she had not heard of his having 
executed any criminal by martial law, though it is probable that 
near eight hundred persons suffered one way or another, on account 
of that slight insurrection." (Vol. v.. Appendix iii., p. 403). 

Here again we find historians only using the language 
of lawyers, and Lord Bacon speaking of martial law in re- 
hellion as distinct from the common law, and as including 
the power of summary military execution. And so Lord 
Coke lays down the law in the same age in which it was 
thus exercised ; and he gives the ground and reason for it, 
that rebellion is war, and that war suspends the common 
law. He says martial law in time of peace is illegal; 
but he says : — 

" When the courts of justice be open, and the^'t^Z^^ and immisters of 
the same may hy law protect men from wrong andviolence, and distribute 
justice to all, it is said to be time of peace. So when by invasion, 
insurrection, rebellions or such like, the peaceable course of justice is dis- 
tv/rbed and stopped, so as the courts of justice be as it were shut up^ et 
silent leges inter a/rma, then it is time of war." 

The forms of proclamation or commission of martial 
law in those times are extant, and they embrace both 
branches of the power of war — the power of arms and 
the power of summary trial Thus, for instance, is an 
example taken from Rymer's Fcedera, tom. viL, pt. iii., 
p. S2, and issued in 1617, ten years before the Petition of 
Eight :— 

« We give full power and authority unto you (the Lord President 
of the Council in Wales) to levy men of armes of all kindes and 
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degrees meet and apte for the wanes, and them to lead and conduct 
as well against all and singuler our enemies as also against all and 
singuler rebells, traytors, and other offehdors and theire adherents 
against us, our Crowne and dignitie, within the saide principalitie and 
dominions . . . and with the saide enemies, traytors, and rebells 
from tyme to tyme to fight, and them to invade, resist, suppresse, 
suhdue, slea, kill, and put to execution of death hy all waies and 
means from tyme to tyme by your discretion .... and further 
to doe, execute, and use, against the said enemies, traytors, and rebells, 
and such other like offendors and their adherentes, aforementioned 
from tyme to tyme, as necessitie shall require, by your discretion, the 
lawe called the martiaU lawe, according to the law martiall ; and of 
such offendors- apprehended or being brought in subjection, to save 
whom you shall thinck good to be saved, and to slea, destroie, and put 
to execution of death such and as many of them as you shall thinck 
meete by your good discretion to be put to death." 

The matter is made more clear by the distinction 
drawn both by lawyers and historians, between martial 
law, in time of rebellion, which was legal, and in time of 
peace when it was illegaL Thus Hume points out that 
martial law was improperly applied to purposes of civil 
government (vol. iii., p. 200). And again : — 

" The Kings of England did not always limit the exercise of this 
law to times of dvil war and disorder. In 1552, when there was no 
rebellion or insurrection, Edward granted a commission of martial 
law, and empowered the commissioners to execute it as should be 
thought, by their discretion, most necessary. Queen Elizabeth, too, 
was not sparing in the use of this law. Thus, in 1573, one Burchet, 
a Puritan, being persuaded that it was meritorious to kill such as 
opposed the truth of the Gospel, ran into the streets and wounded 
one whom he took for BfaUam, the Queen's favorite. The Queen was 
so incensed that she ordered him instantly to be punished by martial 
law, but, upon the remonstrances of some prudent councillor who told 
her that the law was usually confined to turbulent times, she recalled 
her order and delivered him over to the common law." (Vol. v.. 
Appendix iii., p. 203). 

Now here, as before, we have the statesmen and 
lawyers of the time of Elizabeth using the phrase martial 
law as something well known and understood as legal in 
time of rebellion, as different from the common law, 

E 2 
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and as involving the power of summary military execu- 
tion. The power was, as the historian says, applied 
improperly to the purposes of civil government, and in 
time of peace ; and the proclamations of it in this illegal 
sense only serve to make more clear the sense in which 
it was allowed as legal in time of rebellion. Thus the 
historian states : — 

" The streets of London were much infested with riotous persons. 
Queen Elizabeth, finding other remedies inefficient, decreed martial 
law, and gave Sir Thomas Wilford a commission of provost marshal, 
which recited that * sundry great unlawful assemblies of a number of 
base people in riotous sort, for the suppression of which it was found 
necessary (for that the insolvency of many desperate offenders is such, 
that they care not for any ordinary punishment by imprisonment) to 
have some notable rebellious persons to be speedily suppressed by 
execution to death, according to the justice of martial law." 

This was obviously illegal, as it was applying martial 
law to mere rioting. So other commissions of these times 
Applied it to all ordinary ojff^ences, and this led to the clause 
in the Petition of Right relative to martial law, which, 
more than any other historical or legal document, defines 
its nature and affirms its legality in time of war,, which, 
in law, includes rebellion. The particular commissions 
referred to in the Petition of Right are given in Rymer 
(xviiL, 254), and • quoted by Hallam (Const. Hist. Eng,). 
For instance, one was in December 1625, to Lord Wim- 
bledon, and empowered him — 

" To proceed against Soldiers or dissolute persons who should commit 
any robberies, &c., which by martial law ought to be punished with 
death, by such summary course as is agreeahU to martial law, &c." 
{Rymer, xviii., 254). Another similar commission, dated 1626, will 
be found, pp. 751 and 763. 

Then the Petition of Right declared such commissions 
illegal. It recited — 

" That by the Great Charter and other laws of the realm, no man 
ought to be judged to death but by the laws established in the realm, 
either by the customs of the realm or Acts of Parliament, and * Whereas 
no offender, of what kind soever, is exempted from the proceeding 
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to be used, and punislunents to be inflicted by the laws and statutes 
of this your realm, nevertheless of late time divers commissions under 
your Majesty's great seal have issued forth, by which certain persons 
have been assigned and appointed commissioners, with power and 
authority to proceed within the land according to the justice of 
martial law against such soldiers or mariners, or other dissolute 
persons joining with them, an should commit any murder , robbery ^ 
felony, mutiny, or other outrage or misdemeanour whatsoever, and by 
sy>ch summary course and order as is agreeable to martial law, and as is 
used im, armies in tim£ of war, to proceed to the trial and condemnation 
of such offenders, and them to cause to be executed and put to death 
according to the law m^Miial (viii.), by pretext whereof some of your 
Majesty's subjects have l)een by some of the said commissioners put 
to death, when and "where, if by the laws and statutes of the land 
they had deserved death, by the same laws and statutes also they 
might, and by no other ought, to have been judged and executed,' 
therefore it is prayed, * that the aforesaid commissions for proceeding 
by marticd law may be revoked and annulled, and that hereafter no 
commissions of like nature may issues forth, ' " &c. 

It would be impossible to imagine a clearer definition 
of martial law as involving the power of summary military 
trial and execution, nor a clearer recognition of it, as 
allowed by the common law, in time of war or rebellion, as 
ctgainat those engaged in tke rebellion. And those who 
framed and carried the petition continued to exercise it, 
either against their own soldiers or those engaged against 
them (a). 

(a) It was attempted to maintain that it was illegal, but the objections 
were overruled, and eminent lawyers advised that, in time of war, in the 
lace of the enemy, it was legal {Bushworth, vol. iii. 1199). And so under 
the Commonwealth, an ordinance passed, establishing a commission to 
hear and determine matters of military cogoisance according to articles of 
war, and try and execute all offenders against them {P. Mist., vol. xiii., 
p. 270). And among the articles were these: — No soldier or officer shall 
make any mutinous assembly, or be assisting thereunto, on pain of death. 
And there was a regulation that men repair to their regiments under pain 
of death (P, Hist., vol. xiii., p. 299). Many trials by court-martial took 
place under this ordinance by martial law, and several persons were sen- 
tenced to death, not soldiers merely, but a civilian who was convicted as a 
spy {Whitlock*8 Mem., p. 110). And after this ordinance had expired, 
Cromwell put mutinous soldiers to death by a drum-head court-martial 
iTfftlei't MUUary Hkt., p. 94). 
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The constitutional principle on which it rested is plain 
and clear, and is a fundamental principle of the law of 
England, viz., that for the sake of the security of the 
subjects and the welfare of the whole community, the 
Crown has. at common law absolute control over armed 
bodies of men. The Crown exercised the prerogative on 
this principle as regards its own soldiers long before 
Mutiny Acts and Articles of War, which limited and 
restrained it in favor of the soldiers of the Crown in 
time of peace, but left it as before as regards rebels or 
enemies, or even as regards its own soldiers in time of 
war. Thus Lord Hale states distinctly that martial law 
applied by prerogative to the army of the Crown, and 
they of the opposite army, and that as to' the former it was 
put into Articles, &c., which are now embodied in the 
Mutiny Act, but that, even in time of war, it did not 
apply, except as to those engaged in war or rebellion. 

" Martial law is something indulged rather than allowed as law, 
the necessity of government, order, and discipline in our army being 
that which alone can give it a countenance. And this indulged law 
was only to extend to members of the army, or to those of the opposite 
army, and never was so much indulged as to be executed upon others, 
for others, who were not listed under the army, had no colour or 
-reason to be bound by military constitutions applicable only to the 
army, whereof they were not parts. But they were to be ordered 
and governed according to the laws to which they were subject, 
though it were a time of war. Thirdly, that the exercise of martial 
law, whereby any person should lose his life, or member, or liberty, 
may not he permitted in time of peace, when the king's courts are open 
for all persons to receive justice according to the laws of the land. 
This is in substance declared by the Petition of Right (3 Car. I.), 
whereby siLch commissions and martial law were repealed, and 
declared' to be contrary to law" (p. 42, Ed. 1820). 

This last passage shows how utterly they are in error 
who imagine that the Petition of Eight abolished martial 
law ! All that it did was to declare illegal commissions 
of martial law in time of peace, as it was directed entirely 
and expressly to certain commissions of martial law " for 
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trial of all ordinary offences, robbery, &c., or any mis- 
demeanour in such a summary course as is used by 
armies in time of war f so that what was condemned was 
the application of martial law, or the law of war, to the 
trial of all ordinary offences ; and thus, as plainly as pos- 
sible, martial law in time of war was recognized by the 
Petition of Right, legally ; and actually was exercised by 
its framers after, as before its enactment. 

And as the exercise of martial law for the suppression 
of rebellion was recognized in the Petition of Right, so it 
was recognized at the time of the Revolution. It had 
been exercised by James II. in the suppression of Mon- 
mouth's rebellion. 

" Some of the royal commanders displayed their loyalty by the 
execution of martial law on the rehel prisoners" {Liiu/ard^s Hist, 
Eng., voL x., p. 88). 

And although, at the Revolution, every one of the 
arbitrary acts of James were studiously recited and con- 
demned, no mention ia made of the exercise of martial 
law, because, it is believed, it was known to be beyond all 
doubt perfectly legal. 

After the Revolution, indeed, martial law received a 
strong judicial recognition on the part of all the judges 
of England, in a case which involved also the removal of 
the party, not merely to another district, but to another 
country, with an eapress view to his trial there by court- 
martial under martial law. The case is stated thus in the 
report : it occurred in the reign of William and Mary : — 

" By an order of the King and Council, 1 Will, and Mary, the 
judges were ordered to meet, and all of them (except Gregory Eyre 
and Turton), were assembled at the Lord Chief Justice's Chambers to 
give their opinion concerning Colonel Lundy, who was appointed 
Governor of Londonderry, in Ireland, by the King and Queen, and 
had endeavoured to betray it, and afterwards he escaped into Scot- 
land, where he was taken and brought prisoner into England and 
committed to the Tower. Whether admitting (i. «., assmning) he 
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were guiUy of a capital crime hy martial law committed in Ireland^ he 
might be sent thither from hence, to he tried there, in regard to the 
Act of Habeas Corpus, made Anno 31 Charles II., which enacts — 
that no subject of this realm shall be sent over prisoner to any 
foreign parts. But then it has a proviso, that if any subject of this 
realm has committed any capital crime in Scotland, or other foreign 
parts of the King's dominions, he may be sent hence to be tried in 
such foreign place. 

"Upon consideration of which proviso the judges unanimously 
gave their opinion, that there was nothing in the Habeas Corpus 
Act (supposing he had committed a capital crime by law martial in 
Ireland) to hinder his being sent thither to be tried thereupon, and 
subscribed their names to the said opinion, and certified the same to 
the privy coimcil. 

"Note. — ^That it was said (while my Lord Hale was Chief Justice 
of the King's Bench) that one who had committed mv/rther in the 
Barbadoes, and taken here, was sent over to be tried there. But that 
was before the Habeas Corpus Act " (a). (Ventri^s Reports, 314.) 

Now, in the above-mentioned case, it is manifest that 
the judges agreed that a man might be guilty of a capital 
crime, by martial law, as the law of war, altogether inde- 
pendently of any statute, for no statute was referred to 
as constituting such an oflFence, and it was entirely by 
virtue of the principle that the common law gives place 
to the lex martialis in the presence of war or rebellion. 
It is to be observed that the offence of Lundy (Governor 
of Londonderry), as will appear from contemporary his- 
tory, was not any wilful act of treason, but only a failure 
of duty in not efficiently defending the place against 
James. And it is of no avail to say that Lundy was a 
soldier; that makes the case the stronger: a rebel is a 
soldier ; but he was a soldier of the sovereign ; he had 

(a) That Act, it is to be borne in mind, however, expressly excepts cases 
of crimes committed ahroadf in which cases the parties may be sent to be 
tried abroad. The principle is^ that the trial of crime is locals and mast 
take place where the crime is aUeged to have been committed, whether it be 
by civil or military law, and whether at home or abroad, and whether the 
law is different or the same. Thus it was long ago held, that a man who 
had committed in Ireland the crime of abduction, which was capital, though 
not so here, could be sent to Ireland to be tried for it, and he was so sent, 
and cpnyicted and executed. (Kimb€rley*8 case, Strange's Keports). 



PRIKCIPLES OF MAETIAL LAW. 57 

entered its service ; he was not a soldier as any rebel is a 
soldier, only as being in arms against his sovereign ; he 
was a lawful belligerent ; he was not a subject in arms 
against his sovereign ; but, as a soldier, he was liable to 
the lex martialis ; and so the twelve judges said ; and, 
moreover, they held that he could be lawfully sent over 
to Ireland to he tried by court-martial there, and exe^ 
cutedy for a military offence^ as that was the country 
in which the crime had been committed. He was sent, 
not to be tried by the common law, but by the martial 
law, and for a crime capital only by the martial law. This, 
therefore, was a solemn affirmation of the legality of 
martial law by all the judges of England. 

After the Revolution, when the Bill of Rights de- 
clared the illegality of a standing army in time of 
peace without the authority of Parliament, it became 
necessary to give that authority annually, an,d at the 
same time it was natural that Parliament should pro- 
vide for the permanent regulation of a standing army 
in time of peace. But it is a great error to suppose that 
the authority of the Crown over the army rests merely on 
the Mutiny Act. The Mutiny Act is founded on the Bill 
of Rights, which, ever since 1689, has recited — 

" That the keeping or raising a standing army within the kingdom 
in time of peace without the consent of Parliament is illegal, and that 
no man can be forejudged of life or limb, or subjected in time of peace 
within the reahn to any kind of punishment by martial law, or in 
any other manner than according to the known laws of the realm ; 
and that it is requisite that soldiers, who shall mutiny or stir up sedi- 
tion, or be guilty of crimes or offences to the pr^vdice of good order 
and militaiy discipline, be brought to more exemplary and speedy 
punishment than the usual forms of law will allow ; and then it 
enacts that the sovereign may make articles of war for the better 
government of the army, which shall be^ judicially taken notice of ; 
and that no person within the United Kingdom or the British Isles 
shall by such articles be subject to any punishment extending to life 
and limb, except for crimes by the Acts made punishable. And it 
\)roceeded to enact that all the provisions of the Act shall apply to 
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persons enlisted or in pay as soldiers, or all persons who shall be serv- 
ing with any part of the army at home or abroad." 

But this only applied to the dominions of the Crown, 
and hence it was said that the Crown, out of its domi- 
nions, acts by virtue of the prerogative. And so in time 
of war (a). And again it only applied to the soldiers of the 
Crown, and upon a principle upon which, prior to the 
Mutiny Acts, the prerogative rested, of an absolute power 
over the army upon a principle not only equally but 
d.multo fortiori applicable to rebels, or those who have 
taken up arms against the Crown. Thus it has been 
judicially expounded ; and so far from the power to 
control the army resting on the Mutiny Act, the Act 
rather restrains it ; if those parts of it which relate to the 
government of the army were swept away — leaving the 
standing army— it would be necessary for the safety of 
the community, that the Crown should govern it by its 
prerogative and absolute power. 

And so, on the other hand, if the army were disbanded. 
It was so in effect laid down in a celebrated case in which 
the Court expounded the necessity and policjy of the 
Mutiny Act and Articles of War, which (as soldiers are 
as much free citizens as other subjects) can only be vin- 
dicated on the ground of necessity : — 

" The army, being established by the authority of the legislature, 
it is an indispensable requisite of that establishment that there should 
be order and discipline kept up in it ; that the persons who compose 
the army, for all offences in their military capacity, should be subject 
to trial by their officers. That has vndiLced the absolute necessity for a 
Mutiny Act accompanying the army. And it has been said that as 
there was an army established, and even if the anwy were to he disbanded, 
there must he a Mutiny Act for the safety of the country. It is one 
object of the Act to provide for the army ; but there is a much greater 
cause for the existence of a Mutiny Act, and that is, the preservation 
of the peace and safety of the kingdxym ; for there is nothing so danger- 

(a) Barwist v. Keppd, 2 WilBon*s Reports, 818. 
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omto the pvblic safety <3u a nwmerous and, rmddsoiplmed wrmy ; and 
every countiy which has a standing army is guarded and protected 
by a Mutiny Act. An undiscipliiiied soldiery are apt to be too many 
for the ciyil power ; all history and all experience give the strongest 
testimony to this'' (Lord Loughborough, Qrwni v. Qi/M^ 2 Hezuy 
Blackstone's Beports, 100). 

This principle would apply with infinitely greater force 
to men also who have taken up arms against the Crown , 
who are soldiers, and soldiers in rebellion, and as to whom 
all the reasons for an absolute authority to restrain and 
control them, and the danger to the community from the 
absence of it, apply far more forcibly than to the loyal 
soldiers of the Crown \ while, on the other hand, as they 
are in rebellion, they are not entitled to the benefit of 
that regular and limited military law which is only for 
the benefit of the loyal soldiers of the Crown. The pro- 
visions of the Mutiny Act are in restraint of the prero- 
gative power of the Crown, making various provisions 
for the careful exercise of the power of trial and the 
constitution of courts-martial, &c., especially as to capital 
sentences. But all these cease to bind in actual war,. or 
sudden mutiny. 

If this be true of soldiers of the Crown, how infinitely 
more true is it of those who have taken up arms or en- 
gaged in rebellion against the Crown? As by preroga- 
tive, the Crown had the absolute control of armed men 
before Mutiny Acts, and still has over its own troops, in 
time of war ; and all the reasons for it as regards the 
general welfare apply d fortiori to rebels, how is it pos- 
sible to maintain that the same prerogative does not 
apply to them ? As to the soldiers of the Crown, the 
Mutiny Acts are a restraint of the prerogative for their 
benefit ; but it only restrains the prerogative as to those 
who are in the service of the Court. The Mutiny Act 
in restraint of the prerogative, and in favour of the loyal 
soldiers of the Crown — the Act only applying by express 
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enactment to them — ^provided, as regards the United 
Kingdom :— 

" That no person within the kingdom shall be subject to suffer any 
punishment extending to life or limb, or to be kept in penal servitude, 
except for crimes which are by the Act expressly made liable to such 
punishments ; or shall be subject, with reference to any crimes made 
punishable by the Act, to be punished in any manner which s^all 
not accord with the provisions of the Act (s. 1). And all soldiers 
serving in any of Her Majesty's dominions abroad, or in places in 
possession of Her Majesty's subjects, under the command of any 
officer having any commission immediately from Her Majesty, shall 
be subject to the Act, and the Articles of War" (s. 4). 

Then as to offences, the Act provides : — 

" That any person subject to the Act who shall begin, excite, cause, 
or join in any mutiny or sedition in any forces of Her Majesty^ or shall 
not use his utmost endeavours to suppress it, or shall conspire with 
any other person to cause a mutiny, or coming to the knowledge of 
any mutiny, or intended mutiny, shall not, without delay, give notice 
thereof to his commanding officer, or shall liold correspondence with 
or give advice or intelligence to any rebel or enemy of Her Majesty, 
whether such offence be committed within the realm or in any other 
of Her Majesty's dominions, or in foreign parts, shall suffer death or 
such other punishment as by a oourt-marticd shall be aw£urded." 

Then the Articles of War provide, further :— 

" That any soldier who shall hold correspondence with, or give 
intelligence to the enemy, or ^ho shall impede the Provost Marshal, 
or any other officer exercising authority, or refuse to obey any order, 
shall, on conviction thereof before a general district, or genersd court- 
martial, suffer such punishment as shall accord with the provisions 
of the Act or the usages of the service." 

Then the Act and the Articles contain, in favour of 
the loyal soldiers of the Crown, and for their protection, 
provisions as to the number of officers proper to consti- 
tute courts-martial, which alone, in this country, would 
have power to inflict capital punishment. But these pro- 
visions originally applied only to the United Kingdom, 
and as it has been always held that the Act and the 
Articles are in restraint of the prerogative, it would 
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be under no restraint where they were silent, and so 
there would be in such limitation abroad. And later 
Mutiny Acts, which do contain provisions applicable to 
the colonies, also contain provisions dispensing with these 
strict regulations, which would be obviously inapplicable 
to those distant dependencies of the Crown. In this 
country it is not likely that a state of war will ever arise 
which would enable the Crown to go beyond the provi- 
sions of the Mutiny Act and Articles of War, as regards 
its soldiers. But in our dominions and dependencies 
beyond the seas, which, by reason of distance and other 
circumstances, are always more or less in a state which 
would render inconvenient or impracticable the ordinary 
and regular provisions of these Acts and Articles, there 
is a necessity for some larger and less limited provisions, 
which are now incorporated therein, and, so far as 
applicable, may, by analogy, be made available in time of 
rebellion, as regards the execution of martial law against 
rebels. Thus, with regard to trials by court-martial, it 
is provided : — 

" It shall be lawful for any officer commanding any detachment in 
any place beyond seas, where it may be found impracticable to 
assemble a general court-martial upon complaint made to him of any 
offence committed against the property or person of any inhabitant 
or resident by any person serving with the army, being under the 
immediate command of such officer, to convene a detachment court- 
martial, which shall consist of not less than three commissioned 
officers, for the purpose of trying any such persons, amd every such 
court shall heme the same power as rega/rds the sentence upon offenders as 
are gramied by the Act to general courts-ma/rtial ; provided that no 
sentence of any such court shall be executed xmtil the general 
commanding the army, of which such detachment forms part, shall 
have approved and confirmed the same (Mutiny Act, s. 12). And 
every general court-martial (which is to consist of not less than 
thirteen officers) shall have power to sentence to death (s. 8). Any 
court-martial may sentence any soldier to corporal punishment 
for insubordination accompanied with personal violence (s. 22). And 
by the Articles of War, a general court-martial may sentence to death 
(s. 115), but not without the concurrence of two-thirds of the officers 
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(8. 116) ; and no court-martial other than a general court-martial^ 
or a detachment general court-martial, having the same powers {ut 
supra)y shall have power to pass sentence of death (s. 117). Any court- 
martial may sentence a soldier to corporal punishment for mutiny or 
for insubordination accompanied with personal violence ; and save 
a£i aforesaid, no court-martial shall have power to sentence a soldier 
to corporal punishment except while in active service in the field, or 
for mutiny on the line of march, or any breach of the Articles of 
War ; and no sentence shall exceed fifty lashes. And no sentence of 
corpcouL punishment awarded by a regimental court-martial shall, 
except in case of mutiny or insubordination, accompanied with 
personal violence, be put in execution in time of peace^ without 
the leave of the general (s. 118). No sentence of a general court- 
martial shall be put in execution until after a report to the governor 
or commander-in-chief; and no sentence of death shall be carried 
into eflfect in any of our colonial possessions until it shall have been 
approved by the civil governor (s. 23). A detachment general court- 
martial shall have the same power in regard to sentence upon 
offenders as a general court-martial, but no sentence of a detachment 
general court-mardal shall be executed until the general in command 
shall have approved and confirmed it (s. 124). Where it is necessary 
or expedient^ a court-martial composed exclusively of officers of the 
army, or of officers of marines, or of officers of both services, whether 
the commander belonged to our land or maline services, may try a 
person belonging to either of those services ; and when the person 
to be tried shall belong to the army, the proceedings shall be regu- 
lated as if the court were composed only of officers of the army " 
(s. 146). 

These provisions, it is obvious, would be usefully ap- 
plicable by way of analogy in the case of a rebellion in a 
colony, in the trial of rebels by court-martial, especially 
as there is a distinct enactment, certainly in accordance 
with the common law doctrine as to martial law (viz., 
that it is allowable when, by reason of war or rebellion, 
justice cannot have its ordinary course), that when there 
is no civil judicature [in force in a colony, soldiers may 
be tried by courts-martial even for civil offences, as 
treason : — 

*' Any officer or soldier who may be serving in any place within our 
dominions beyond the seas (except in India, as to which there is a 
special Act), where there is no dvil judicatwre in farce imder our 
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authority, competent to try such oflfender, and who shall be accused 
of treason, or of any other civil offence which, if committed in Eng- 
land, would be punishable by a court of ordinary criminal jurisdiction, 
and not by court-martial, shall be tried by a general court-martial 
appointed by the officer commanding in chief in such place, and if 
found guilty shall be liable, in the case of any capital offence, to suffer 
death ; or, in the case of any other offence, to suffer such punishment 
other than death as by the sentence shall be awarded ; no such 
pimishment to be of such a nature as shall be contraiy to the usages 
of English law, or to be carried into effect imtil such officer com- 
manding in chief shall have confirmed if 

Which is interpreted by the military text-writers to 
include the case of a colony so disturbed by rebellion, 
that the course of ordinary justice cannot be carried 
out (a). And there is, further, a general provision that 
all crimes not capital, which shall be committed by sol- 
diers and others, subject to the Mutiny Act, contrary to 
good order, may, as the Act specified in the Articles, be 
punished by court-martial. These provisions no doubt 
only apply, in terms, to soldiers of the Crown ; but they 
are contained in acts founded on a prerogative applicable 
equally to all bodies of men in arms, A mvlto fortiori to 
men in arms against the Crown ; and they are in limitor 
tion and restraint of the prerogative, for the benefit and 
protection of soldiers in the service of the Crown ; as to 
others, and as to men who have taken up arms against 
the Crown, the prerogative power, as it before existed, 
withoiU the restraints imposed by statute, but very pro- 
perly guided by these provisions, as far as they are appli- 
cable by analogy, is, it is conceived, still in force. So 
that all that in the Mutiny Act and Articles of War can 
be done as regards the soldiers of the Crown, and more, 
can be done to the rebels by prerogative power (6). And 

(a) See Simmons on Court-Martial, 

(5) The Lord Chief Justice in his charge lays it down as certain that the 
Crown has absolute power to legislate for the government of the army in 
time of war (p. 67), though not, except under the Mutiny Act, in time of 
peace ; which latter part of the proposition he bases upon the recital in th^ 
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why not? for they are soldiers, and soldiers in arms 
against the Crown. This can be abundantly established 
on the testimony of history as to the actual exercise of 
this prerogative power, from the age of the Revolution 
to our own, and on the authority of courts of law, and of 
the most approved text-writers. From the time of the 
Petition of Right, there is one unbroken tradition of 
legal doctrine upon the subject. Thus it has been defined, 
in every work upon the subject during that long period : — 

"Martial law— ^ law of wwr, that depends upon the just but 
arbitrary pleasure of the king or his lieutenant ; for though the king 
does not make any laws but by common consent 'in Parliament, yet 
in time of war, by reason of the necessity, and to guard against 
dangers that often arise, he useth absolute power." (Smith de B^mb, 
Aug., lib. 2, c. 4. 

This is cited and adopted in Blount's Law Dictionary, 
ed. 1670, in CoweU's Law Dictionary , ed. 1727, and so 
in all the subsequent works ; Jacob's Law Dictionary, 
Tomline's Law Dictionary, and down to the present time. 

And during all that time it has actually been exercised, 
whenever the occasion arose, inr this country, in Scotland, 
or in Ireland. It is a simple historical fact that, as mar- 
tial law was recognised after the Revolution, so it was 

Mutiny Act that no man can be judged of life or limb in time of peace by 
martial law, which, he says, is a clear recognition of the principle that the 
Crown cannot legislate in time of peace eren for the soldier {Ibid), But 
the reason was that a standing army was illegal in time of peace ; and 
assuming a standing army established, the Crown would, it has been held, 
have power by prerogatire to regulate it (Lord Xoti^AJoroifgr^'* Judgment 
in Oramt v. Oould, 2 Henry Blackstone's Reports). And when the Lord 
Chief Justice adds that the Crown has no power, whether in peace or war, 
to legislate for the ordinary subject {Ihid,)y he assumed the whole question 
whether martial law is not recognized by the conmion law in time of war 
(as is implied in the legal maxim, inter arma sUent leges), and forgot that 
a man who has taken arms against the Crown is a soldier, and is not a 
-civilian. He himself lays down that '* the Crown has absolute power to legis- 
UUe for the army in time of war; and it is conceived that the necessity 
carries with it the power to apply the like absolute power to a rebel army. 
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exercised, after the Revolution, as before it, on every 
occasion of rebellion in every part of the United King- 
dom. Thus^ for instance, in the Scotch Rebellion, it was 
undoubtedly exercised. Thus, after the rebellion of 
1715:— 

" The last and most painful but unavoidable result of the rebellion 
remains to tell, the conviction and punishment of its leaders. In 
Scotland, few or none of note had been taken, while the surrender of 
Preston had given into the hands of Grovemment a great number of 
considerable persons, both Scotch and English. Of these, some half- 
pay officers, being treated as deserters, underwent a summary trial 
before a court-martial and were forthwith shot, according to its 
sentence." (Lord Stanhope, Ifis^ory of England^ vol. 1, c. 6, p. 193.) 

The others were, for the most part, dealt with by com- 
mission, there being no reason for martial law, the bulk 
of the country being loyal, and the rebels having left the 
country. It need hardly be pointed out that the above 
was an exercise of martial law, as the trial was summary. 
So it is mentioned in many contemporary works (a), that 
persons were summarily executed in England sometime 
after the rebellion. So in the rebellion of 1 745 ; beyond 
all doubt martial law was exercised. It is plain that it 
was considered that martial law could be exercised upon 
rebels, for Lord Stanhope states that : — 

"It had been proposed by the Pretender to send one of the 
prisoners to London, in order to demand of that court a cartel for the 
exchange of prisoners taken, or to be taken in the war, and to declare 
that if this were refused, and any of the prince's friends falling 
into the enemy's hands were put to death as rebels, the prince would be 



(a) In Lady Cowpet^s Diary, p. 48, mention is made of a gentleman 
named Shafto having been tried and shot at Preston soon after the battle, 
which was evidently a trial by court-martial, and as he was not in the service 
of the Crown must have been by martial law. The Lord Chief Justice says 
prisoners may be thus executed soon after a battle. But not certainly at 
. common law ; for, as he truly enough says elsewhere, that at common law 
if a rebel is taken he must be tried by a jurj. Then it can only be by 
martial law. 

F 
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compelled to treat his captives in tlie same maimer." (Hist. Eng, 
vol 3, p. 240.) 

It is also plain that such was Lord Stanhope's opinion, 
for upon this he observes : — 

" It was evident that a cartel would be of the utmost advantage to 
Charles's cause, as his well-wishers would be far more ready to declare 
for hiTn if they had only to fear the chances of war in the field, 
and it was urged that a few severe examples would induce the 
English officers to remonstrate and the English Government to com- 
ply." (Ibid.) 

So, after the battle of CuUoden, it is stated : — 

"The Duke of Cumberland advanced with the army into the 
Highlands where he encamped and sent out detachments on all 
hands to hunt down the fugitives. The men were either shot upon 
the mountains or put to death in cold blood without form of trial." 
{fknolletfs Hist Eng, vol. 3, p. 119.) 

And Lord Stanhope says : — 

"Military license usurped the place of law, and a fierce and 
exasperated soldiery were at once judge, jury, and executioner. The 
men had fled to the mountains, but such as could be found were 
frequently shot." (Ibid, p. 31.) 

Now this, no doubt, was martial law carried to horrible 
excess, but it was martial law, though martial law run 
riot ; for it was the summary execution of rebels by the 
military, and, it is to be assumed, under the orders or with 
the tacit sanction of their officers ; and it was not the less 
martial law because it was abused. No doubt, as regards 
the acts of atrocious excess allowed the officers, if they 
had had the common feelings of humanity, not to say any 
regard for the honour of the service and their own charac- 
ter, could have summarily hanged the wretches who com- 
mitted them ; but it is conceived that, as it was in war, 
the troops being in the field, and the colours flying, they 
were matters of military cognizance ; and that, as regards 
the summary execution of persons, found, upon any honest 
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enquiry, to have taken part in the rebellion, there was a 
legitimate exercise of martial law, which would have been a 
justification, not only on a trial at common law, but on a 
trial of the oflSicers or men by court-martiaL It is quite 
clear, however, that whether the acts done were proper or 
improper, being done in war, and while the army was in 
the field, they were only matters for military cognizance. 
And even as regards the soldiers of the Crown in time 
of war, it has been held, by the highest judicial 
authority in this country, that in presence of actual 
war, the prerogative power of the Crown exercised over 
them, through its commander, is so absolute that it can 
be exercised even without trial, and is not subject to 
review or control by any but a military tribunal, because 
it is necessarily dependent upon military considerations. 
Thus Lord Mansfield, in delivering the judgment of the 
House of Lords in the case of an action against a mili- 
tary commander for an act alleged to have been done 
maliciously and without reasonable cause, the judgment 
being that the action was not maintainable, said, in 
effect : — 

"That no action lies for the abuse of a military discretionary 
authority in time of war, and that a court of common law in such a 
case could not assume a jurisdiction ; that a commander had a dis- 
cretionary power by the military code to arrest, suspend, and put 
upon trial, any man in his force ; and that a court-martial alone 
could judge of the charge. That if the power was abused, as it might 
be, to oppression, the military law itself would afford a remedy or 
punishment ; for a commander who should arrest and put a man 
upon his trial without probbale cause, would be guilty of a breach of 
nilitary law, but the same jurisdiction which tried the original 
charge must try the question of probable cause, which was in effect a 
new trial of the case, and every reason which required the original 
charge to be tried by a military jurisdiction equally held to try the 
probable cause by that jurisdiction, as it must turn upon military 
considerations. ^ Commanders on a day of battle mv^t act upon 
delicate suspicion, on open evidence of their own eyes; they must give 
desperate commands, and they must require instantaneous obedience. 
A military tribunal is capable of feeling all the circumstances and 

F 2 
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understanding them, but what condition will a commander be in, if 
upon the exercise of his authority he is liahU to he tried by a comrtum 
law judicature ? Not knowing the law or the rules of evidence^ no com- 
mander would dare to act/" {Sfutton v. Johnstone, 1, Term Rep.) 

All which eminently applies to the position of a military 
oflSicer in command of a district either in war or rebel- 
lion, or very recently in open rebellion ; the troops being 
in the field, and military power responsible for the sup- 
pression of rebellion. For all the measures required 
must be matter of military judgment, to be formed at the 
moment, amidst all the exigencies and all the excitement 
of the time, turning upon military considerations, which 
a civil tribunal cannot possibly understand. 

Even in the strongest possible or conceivable case, the 
case of a governor personally ordering an act of severe 
punishment, resulting in death (a), it was laid down by a 
court of law, and it was even admitted by the law oflSicers 
of the day as too plain to be disputed, that a mutiny, 
and some sort of summary trial, would have been an 
excuse : — 

"I admit (said Lord Ellenborough, the Attorney-General) the 
the validity of that excuse, if the foundation for it did exist in 
point of fact, and if there did exist a mutiny which required 
the strong arm of power to repress, if it was so dangerous in its 
probable and immediate consequences as to supersede the ordinary 
power of trial for such offences. There may be circumstances which 

(a) The case of Governor Wall (28 State Trials)^ which is very instruc- 
tive as to the effects of popular clamour and prejudice, was shortly as 
follows, according to the evidence for the prosecution:— In 1782, Joseph 
Wall was governor of the island of Goree, on the coast of Africa. He had 
under his command a force of about 140 men, who, in consequence of the 
scarcity of provisions, had been put upon short allowance, it being agreed 
between the paymaster and the men that they should roeeive compensa- 
tion in money. The men went in large numbers to the paymaster's house, 
pressing for the settlement of their claims. On their way to the pay- 
master's house they passed the governor's quarters, and the governor came 
out and ordered the men to go away, which they did. About an hour and 
a half afterwards a body of men again went to the paymaster's house, with 
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may constitute a suflBlcient defence for a military officer in the inflic- 
tion of punishment, without either a regimental or general court- 
martial ; for if there be that degree of imminent necessity existing 
which supersedes the recourse to any ordinary tribunal ; if there be 
actually that flagrant mutiny which must either be repressed with 
force, and by the immediate, though irregular application of severe 
punishment, or must be left to rage uncontrolled, at the utmost peril 
of public rights ; that which is irregular becomes, if that which 
is regular cannot be resorted to, itself regular, and capable of being 
justified upon every principle of public duty, for it imports the 
public safety that the means of resisting an enormous and overbear- 
ing evil should be as strong, sudden, and capable of application, "as 
the evil itself is capable of immediate, mischievous effect ; but if 
it appears that there was no mutiny and no crime, and no trial, and 
that in addition to that there was malignity of motive, then the case 
leads to the contrary conclusion." 

And in that case the Lord Chief Baron distinctly re- 
much clamour and outcry, and one of these was a serjeant named 
Armstrong. The governor came out as they were passing his house, 
and sent them away with threats of punishment. The same day he mus- 
tered his garrison, called Armstrong out of the ranks, and had him tied to 
a gun-carriage and flogged by black men with a rope. The unfortunate 
man had 800 lashes, and died in consequence. Twenty years afterwards 
Governor Wall was tried at the Old Bailey for the murder, convicted, and 
sentenced to death, and executed in pursuance of the sentence on the 28th 
of January, 1802. But about the very time of the act in question the 
Court of Common Fleas held a sentence of 1,000 lashes legal (Orant v. 
Govld, 2 Heniy Blackstone's Reports), and such sentences were then 
common. And it is impossible to read the evidence carefully without 
being satisfied that there was a mutiny, and an actual threatening of the 
governor's life, and that there was a drum-head court-martial, which it was 
admitted would have made the act legal. But of course the men denied 
it, and it was hopeless for the unfortunate governor, after the lapse of 
twenty years, to attempt to prove his case, the matter having occurred 
in Africa, and the few witnesses then [present, other than the men 
implicated in the mutiny (if there was one), who would be amenable to 
military law for it, were absent or dead ; and there would be obvious 
motives for the denial by the witnesses of the mutiny of which the prisoner 
accused them. So that, on the whole, there is little doubt that the un- 
happy man fell a victim to false evidence and prejudice. But, at all events, 
on the case for the prosecution, it was his own personal act, and it was 
an act of deliberate, causeless, and murderous cruelty, ccUctdated to ca/use. 
death, aiUhough deaih toaa not the tentence. And it was clearly murder. 
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cognized the legality of that which is of the essence of 
martial law — summary military execution. For, com- 
menting on the evidence of a witness who had spoken at 
drum-head court-martial, he said :— 

" I suppose drum-head courts-martial mean that when the alarm is 
such, and the danger is so great, that the regular mode of sununoning 
courts-martial cannot be followed, so many officers as are upon the 
spot are to be summoned together ; but that they are not to proceed 
altogether without any regard to the interest of the prisoner, th(mgh 
they manj not proceed exactly according to the directions laid down in 
the Articles of War." 

Now, here there is a distinct recognition that, evm as 
regards soldiers of the Crown, who are entitled to the 
benefit of the restraints upon the military prerogative of 
the Crown, imposed by Parliament in the Mutiny Act 
and Articles of War, these restraints do not apply in case 
of mutiny. It appears to follow, necessarily, that d 
TThulto fortioriy they do not apply in case of rebellion, for 
armed rebels, those who have taken arms against the 
Crown, or caused others to do so, are soldiers, and sol- 
diers in rebellion, and are, therefore, in the position of 
mutineers, and are as much, or more, under the control of 
the Crown as the soldiers in its service, for the very 
reason that they are not in its service, but in treason and 
rebellion, and therefore are infinitely more dangerous to 
the State: and therefore they are liable to martial 
law. 

After the rebellion of 1715, there was no execution under 
martial law in England or Scotland ; but, as already 
mentioned, on the occasion of the Lord George Gordon 
Riots, in 1 780, there was an exercise of that branch of 
martial law which consists in indiscriminate use of mili- 
tary force in attacks upon the people, which is only 
lawful in case of rebellion, or of tumults which are 
rebellious ; and there is reason to believe that this was 
so again in 1830, on the occasion of the Bristol Riots. 



LAW AS TO USB OF MILITARY FORCE. 7l 

With regard to this branch of martial law, however, as 
already observed, the distinction between it and the com- 
mon law right of resistance to actual riot is often difficult 
to define, and the two are constantly confounded, so that 
martial law in general is understood to mean summary 
execution by military order. Now, as to this, it is obvious 
that it applies to prisoners, and here the distinction 
between common law and martial law is marked, inas- 
much as the power of summary execution is peculiar 
to martial law, and at common law, if prisoners are taken 
by the military acting in aid of the civil power, they 
must be handed over to the civil power, and cannot be 
dealt with by the military. This, therefore, is the great 
distinction between common law and martial law, and is 
the great distinctive feature of martial law. But this 
branch pf it can never be necessary, except in the case of 
a rebellion so formidable, by reason of disparity of force, 
or tendency to spread, that it is necessary to eke out the 
weakness of protective force by deterrent measures, and 
inspiring terror by examples of speedy punishment ; and 
therefore it is that this has long ceased to be required in 
England or Scotland, where the bulk of the people have 
for more than a century been perfectly loyal, and a 
standing army always in existence. But in Ireland, 
where a large portion of the people have been found dis- 
affected, martial law has been found necessary even so 
lately as the end of the last century, and on the occasion 
of the rebellion in 1798, was proclaimed and carried into 
execution. And if it has not been so in England, it has 
been simply because, as Mr. Hallam points out, there has 
been no occasion for it, as there has been no real rebel- 
lion, though there have been riots, which by neglect grew 
into tumults, which became rebellious in their character 
and savoured of rebellion, and, therefore, required the 
application of that branch of martial law which allows 
of attacks upon all bodies of the people found assembled 
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— the law as to which may be here usefully considered. 
Little more than a quarter of a century after the last Scotch 
rebellion — about half a century after the Riot Act, and 
seventy years after the Mutiny Act, establishing regular 
military law as to soldiers — and only a few years before the 
riots of 1780, the law on the subject was thus laid down 
by a work of great authority — Hawkins's Pleas of the Crown 
—first as to mere riot, and the ordinary civil power : — 

" It seems clear that every sheriff, &c., may and ought to do all that 
in them Hes towards the suppressing of a riot, and may command all 
others to assist them therein. And it hath been holden that private 
persons may arm themselves in order to suppress a riot ; from which 
it seems clearly to follow that they may also make use of arms in the 
suppressing of it, if there be a necessity for their so doing. However, 
it seems extremely hazardous for private persons to proceed to those 
extremities, and it seems in no way safe for them to go so far in com- 
mon cases, lest, under the pretence of keeping the peace, they cause 
a more enormous breach of it ; and therefore such violent methods 
seem only proper against such riots as savour of rebellion : for the 
suppressing whereof no remedies can he too sharp or severe." (Pleas of 
the Crovm, vol. i, c. 65.) 

Still, the case put is one of mere riot, although one 
which *' savours of rebellion,"' that is to say, as more 
than ordinarily serious. " However/* he says, " there is 
the Riot Act ;''— 

" However^ it is enacted by the 1 Gea I. c. 15 (the Eiot Act), that if 
more than twelve persons being imlawfully, riotously, and tumul- 
tuously assembled, twelve or more of them shall continue together, 
and not disperse within one hour after proclamation made in pursu- 
ance of the statute, then every peace officer, and all persons commanded 
to be assisting^ may and ought to apprehend all such rioters, and carry 
them before justices of the peace, and if any rioters shall happen to 
be killed, maimed, or hurt, by reason of their resisting such officer, 
the officer shall be dischargecL'' 

But this, it will be observed, is open to many doubts and 
difficulties, and does not, as is usually supposed, authorize 
the military at once to charge the people. Nor can there 
be any doubt that, in most instances, where the military 
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have done so, it has been illegal, unless the tumults were 
rebellious, in which case it would be, as it is conceived, 
clearly legal as under martial law, which, in time of war 
or rebellion, applies in the district, the scene of the war. 
And although Hawkins adds : — 

" This statute being wholly in the affirmatwe does not take away 
any part of the authority in the suppression of riot which was before 
that time given to officers, or private persons, by the common law." 

That power, as we have seen, is very limited, and does 
not clearly include the use of armed force except for 
resistance — not for attack. And Hawkins goes on to say, 
as to the posse comitatus, the last resource of the civil 
power: — 

" There seems to be no doubt but that every justice of the peace 
is authorized to raise the power of the county to repress a riot , . . 
and that all persons are bound, under process of fine and imprison- 
ment upon reasonable warning, to attend, and not only to a/rrest the 
rioters, but conduct them to prisoD. And it hath been holden that 
those who attend the justices, in order to suppress a riot, may take 
with them siich weapons as shall he necessary to enable them effectually 
to do so, and that they may justify the beating, wounding, and even 
hilling of such rioters, as shall resist or refuse to surrender themselves.^ 
(lUd., ss. 18, 20, 21.) 

That is to say, the endeavour is to be, as it must be 
under the Riot Act, to arrest, and it is only if the rioters 
resist, or refuse to arrest, and if it is necessary to enforce 
the arrest, they may be slain. But what if, by reason of 
the great numbers of the rioters, and the fact that the 
riot savours of rebellion, this is practically not possible ? 
The only remedy, it is obvious, is the use of military force 
by way of attack on them. Is that lawful at common 
law ? Here is the point of contact, so to speak, between 
the law of riot and rebellion — the point where the two 
divide and are distinguished, and where, if the remedies 
of the common law fail, other remedies must be resorted 
to. What are they ? When does the common law allow 
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of attacks by militaiy force upon bodies of the people ? 
This was the point reached by reason of neglect by the 
magistrate of his duties in the earlier stages of the riots 
in 1780. They became rebellious, and the military then 
acted independently of the civil power, and by way of 
indiscriminate attack upon the people wherever they 
were found assembled together. Was that legal at com- 
mon law ? If not, then it was clearly martial law. Was it 
legal by common law ? Clearly not. For it is not lawful at 
common lawto inflict deaths for prevention of what is mere 
misdemeanour. The cases in which the use of military 
force is legal at common law were thus clearly defined 
by an eminent judge some thirty years later, in speaking 
of those very riots : — 

^A soldier is gifted witli all the rights of other cititsens, and is 
bound by aU the duties of other citiaens, and he is cw much bound to 
prevent a breach of the peace, or a felony, as any other citizen. In 
1780 the mistake extended to an alarming degree. Soldiers with 
anns in their hands stood by and scm felonies com/mittedy houses burnt 
cmd pulled down before their eyes by persons whom they mdght lawfully 
h(we put to deathy if they could not otherwise prevent them, without 
interfering — some because they had no commanding officer to give 
them the command, and some because there was no justice of the 
peace with them. It is the more extraordinary because the posse 
comitatus, which was the strength to prevevU felonies, must in a 
great proportion have consisted of military tenants. If it is necessary 
for the purpose of preventing mischief, or for the execution of the law, 
it is not only the right of soldiers but it is their duty to exert them- 
selves in assisting the execution of a civil process, or to prevent 
any crime or mischief being committed." {Burdett v. Abbott^ 4 
Taunton's Eeports, 450.) 

So that the use of military force to attack bodies of 
the people would not be justifiable at common law, 
except for the prevention of felonious outrage in the 
presence of the military, and only under the Riot Act 
can it be used for the apprehension of the rioters ; then 
at common law mere riot is only a misdemeanour, and 
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it is only as to felons that the law applies, thus stated 
by Hawkins : — 

" If a person having actually committed a felony wiU not suffer 
himself to he arrested, hut stand on his own defence or fly, so that he 
cannot possibly be apprehended alive hy those who pursue them, then 
he may he lawfully slain by themy {Ibid.y c. 28.) 

Added to which this is of no practical use at common 
I law in cases of large and ambulatory assemblies of rioters 

or rebels, among whom particular offenders cannot be 
traced or identified amidst the general confusion and dis- 
turbance. There the point is reached at which, in the 
language of our old lawyers, " the peaceable course of 
justice is stopped and cannot have its way,'' which, and 
not the mere fact whether the courts are open, (for that 
is put only as a sort of metaphorical illustration), is the 
true test of the necessity for martial law. Is there such an 
insurrection as that the ordinary remedies of law cannot 
repress it ? If so, clearly it is war, for our author says : — 

i "Those who make an insurrection in order to redress a puhlic 

I grievance, whether it he a real or pretended one, and of their 

own authority attempt with force to redress it, a/re said to levy wa/r 
against the king, though they have no direct design against his person, 
for they insolently invade his prerogative by attempting to do that 
by private authority which he by public justice ought to do, which 
manifestly tends to downright rebellion ; as where great numbers 
by force revenge themselves upon a magistrate for executing his office^ 
{Ibid,, c. 17.) 

In such case, of course, martial law, or the law of war, 
may be used ; and as to its first branch, namely, attacks 
upon the rebels, if they assemble and appear, probably 
there would be no dispute. But, as Hawkins adds : — 

" And there may be a levying of war, although there be no actual 
fighting." (Ibid., s. 27.) 

For such a great part of the population may be ready 
to rise, that if they do rise, the result must be fatal ; and 
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this is the most dangerous case of all ; and it is manifest 
that here the other branch of martial law applies : and that, 
as deterrent measures are necessary, the " summary justice 
of martial law" — that is military execution on summary 
enquiry, which forms the essential part of martial law, and 
is its peculiar feature — must, if necessary^ be lawful. It 
is plain, from another passage in our author, that he con- 
templated this, for he says, speaking of illegal homi- 
cide : — 

" As to such killing as happens in the execution of an unlawful 
action whereof the principal purpose was to usurp an illegal authorityy 
it seems clear that if persons take upon themselves to put others to 
death, either by virtue of a Tiew commission wholly unJcnown to our laws^ 
or by virtue of any known jurisdiction, which clearly extends not to 
cases of this nature, as, if the court-martial in time of peace put a man 
to death by the martial la/w, both the judges and officers are guilty of 
murder." {Ibid., c. 32, s. 59.) 

Now, here it is manifest that tlie learned author means 
that only homicide wilfully and knowingly illegal is mur- 
der — i. e,y committed " with a purpose to usurp an illegal 
authority,'' or in a case were it is known to be illegal It 
is also manifest that he predicates this only of an execu- 
tion under martial law in time of peace, which plainly 
implies that it is not one of rebellion. And, lastly, it is 
perfectly plain that he is not speaking of military law, as 
to military men under the Mutiny Act, not only because 
he uses the words " martial law," but because it would 
be absurd to say that it is murder for a court-martial to 
put a man to death in time of peace under regular mili- 
tary law, which applies to soldiers^ and is quite legal, by 
the Mutiny Act, in time of peace. On the whole, then, it 
is very clear that in 1770 the great modern text-writers 
of our criminal law held that men could be put to deaih 
hy martial law in time of rMHon, even though there might 
he no actual fighting. So about the same time a learned 
writer on the law of England described the law thus :— 
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"When the courts of justice are open to distribute jvstioe to all, then 
it is said to be time of peace. But when, by invasion, rebellion, &c., 
the peaceable course of justice is stopped, then it is said to be time of 
war. For time of war doth not only give privilege to (query " as to " ?) 
those engaged in the war, but to all others within the kingdom. The 
military state includes the soldiers, &c. But it appears that if any 
one in commission, in time of peace, put to death any one by colour 
of ^martial law it is murder, and against usage or charter. But now 
an Act of Parliament for punishing mutiny and desertion is passed 
yearly, empowering the king to appoint courts-martial, though in 
time of peace." (JFood^s Institutes of the La/w of EngUmd, b. i, ch. 5, 
p. 467.) 

That is to say, for the soldiers of the Crown, to whom 
alone these acts apply, and they were necessary to allow 
of martial law even as to soldiers in time of peace, but 
not necessary, even as to civilians, to authorize martial law 
in time of war as against those who have engaged in the re- 
bellion or levied war against the Crown, and thereby made 
themselves soldiers as well as rebels. For as to these, 
and as to all armed bodies of men, there is the same 
power by prerogative as there used to be as to the soldiers 
of the Crown, and as there is still in time of war. 

Hence it is quite manifest, first, that martial law — 
the law of war, which is lawful in rebellion — is quite 
different from regular military law, which is established 
in time of peace as well as war ; and that it cannot be 
considered as one of the institutions of the country, nor 
as "part of its law, though it is recognized by the law as 
allowable in time of war, when tjie ordinary law is sus- 
pended (a). Hence the great commentator wrote, long 
after mutiny acts establishing military law in time of 
peace : 

(a) " Martial law is the law of war, and depends on the just but arbitrary 
power of the king, or his lieutenant; for although the king does not make 
any law, but by the common consent in Parliament, yet in time of war, 
by reason of the necessity of it to guard against dangers that often arise, he 
useth absolute power so that his will is law." (Smith, De Rep, Aug,) 
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" Martial law, which is built upon no settled principles, but is 
entirely arbitrary in its decisions, is, as Sir Mathew Hale has observed 
in truth and reality no law at aU, but something indulged rather than 
allowed as law. The necessity of order and discipline in an army is 
the only thing which can give it countenance, and therefore it ought 
not to he permitted in time of peace^ when the King's Courts are open 
for all persons to receive justice according to the laws of the land." 
(vol i., 413.) 

And hence it was laid down by the court of law in 
England, in 1792, a year or two before martial law had in 
time of rebellion been declared and executed in Ireland, 
and the power to declare it had been formally aflSirmed 
by Parliament — 

" That martial law, such as it is described by Hale and Blackstone, 
does not exist in England at aU. When martial law is established 
and prevails in any country, it is of a totally different nature from 
that which is inaccurately called martial law merely because the 
decision is by a court-martial, but which bears no affinity to that which 
was formerly attempted to be exercised in this country, which was 
contrary to the constitution, and which has for a century been totally 
exploded." 

That is^ in time of peace, or for ordinary offences, as has 
already been seen in noticing the Petition of Bight; 
martial law in the true sense of the term is distinct from 
regular military law. 

** Where martial law prevails, the authority under which it is 
exercised claims a jurisdiction over all military powers in all circum- 
stances ; every species of offence is tried, not by the civil judicature, but 
by the judicature of the army. It extends also to a great variety of 
cases not relating to the discipline of the army ; plots against the 
Sovereign, intelligence to the enemy, and the like, are all considered 
as cases within the cognizance of military authority." (Lord Lough- 
borough, Grcmt V. GouMy 2 Henry Blackstone*s Reports, 98.) 

That is, under martial law proper, the law of war : 
therefore not the law of ordinary times. This passage 
is cited in the great military text book, to prove, that — 

"The military law, as exercised by the authority of Parliament 



MAETIAL LAW ITS OWN INDEMNITY. 79 

and the Mutiny Act, with the Articles of War, is not to be confounded 
with that different branch of the royal prerogative called martial 
law, which is only to be exercised in time of rebellion." {MacArthur 
on Court-Martial, 1.) 

The reason of this is that martial law is the law of 
war, which has no settled rules. It must be borne steadily 
in mind that the basis of martial law is the state of war. 
It may be a constructive war, as in rebellion, but still it is 
war. The effect of this is, that ordinary municipal law 
is suspended, on the same principle on which regular 
military law, even though it is by statute, and even as 
regards the legal soldiers of the Crown, for whose pro- 
tection it is partly intended, is suspended in this sense, 
that it ceases to restrain the prerogative of the Crown. 
That prerogative proceeds upon the necessity arising out 
of the exigency of war, and the paramount object of the 
general welfare of the community. It is on this principle 
that the Crown governs its own army by prerogative, except 
so far as restrained by the prerogative, and, therefore, in 
war, when it is not restrained at all. It has been laid 
down again and again, in our courts, that this is so in 
war as regards even the loyal soldiers of the Crown, 
because they are armed men, and dangerous to the state. 
This was laid down in our own time by the Court of 
King's Bench. 

" The command of the army belongs entirely to the Sovereign, and it 
is matter for his discretion and his authority ^one, except so far as this 
discretion and authority are regulated and controlled by the statute 
law. We must therefore look to the statute or to the Articles of War, 
which are an emanation from the Crown under the statute law for any 
limitation of that authority. If the Mutiny Act, or the Articles of 
War (which have the same effect), had controlled the power of the 
commander-in-chief of the army, they would have been binding on 
him. But where they a/re silent on the svhject we must look to vsageJ* 
(Lord Tenterden, Bradley v. Arthur, 4 Bamewall and Cresswell*s Ee- 
ports, 300.) 

That is to say, even as regards the loyal soldiers of the 
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Crown, save so far as limited and restrained by statute, 
the Crown governs them by absolute prerogative as armed 
men, dangerous to the community, and when there is no 
such restraining statute, that prerogative applies, not only 
on the same principle, but, it multo fortiori, to armed 
bodies of men engaged in rebellion against the Crown, 
and hostile to the peace of the community. All our 
great text writers lay it down that in war the law of war 
takes place, " for there is no other law subsisting."" (Fosters 
Crown Law, 217.) Thus it is laid down by our text 
books, of civil and military law, that sending intelligence 
to a rebel is, in time of rebellion, capital, just as sending 
it to an enemy in actual war. (Foster* s Grown Law, 219 ; 
Mac Arthur on Court-Martial, 59.) And thus it is laid 
down in text books of military law, (a) rendering all the 
inhabitants liable to be treated as soldiers under the law 
of war. 

This doctrine applies, it is to be observed, to war, not 
mere battle, and as all war is not battle, and as there may 
be a state of war without actual hostilities, so there may 
be rebellion without actual or open insurrection. The 
principle is that, as two opposite laws cannot co-exist at 
the same time in the same place, over the same subject 
matter, one, the ordinary and regular law, is then super- 
seded temporarily, and the extraordinary irregular law 
takes its place with all its own penalties, powers, and pro- 
visions. 

Hence it is that martial law, as it operates in suspen- 
tion of ordinary law, supplies its own indemnity in an 

(a) It was laid down by Lord Brougham more than half a century ago, 
that the declaration of martial law renders every man liable to be treated 
as a soldier ; which no doubt means that the state of rebellion, which jus- 
tifies martial law, renders every rebel liable to be treated as a soldier, and 
therefore renders him liable to martial law ; and this is cited and adopted 
in Simmons on Court-Martial, The declaration of martial law renders all 
persons answerable to courts-martial, and under the order of military 
authority, so long as the course of ordinary law does not take place. 
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entire immunity from legal liability. This is a necessary 
logical and legal consequence, for it would be utterly 
inconsistent to hold a law suspended, and yet its liabilities 
remain in force, so as to render a man, putting one law 
duly in force, liable to the penalties of the other. The 
principle was implied by Lord Mansfield, when, on the 
occasion of the riots in 1780, he endeavoured to show 
that martial law had not been exercised, and that all that 
had been done was allowable at common law ; — 

*^ The soldier not less than the citizen, if required, must interfere 
to suppress riot, much more to prevent acts of treason,~felony, or 
rebellion. This doctrine, the Lord Chief Justice stated to be the true 
foundation for the coiling on the Ttiilita/ry to assist in quelling the late 
riot. The persons who so assisted were, in contemplation of law, 
mere private individuals ; and if a military man (t.e., in such case) 
exceeded his powers, he must be tried and punished, not by the 
martial code, but by the common law. Consequently the idea that 
the metropolis was under martial law, was idle" {Adolphus*8 Hist, 
Eng. voL iii., p. 254.) 

The sophistry of this has already been shown, and is 
exposed by Mr* Hallam, seeing that the military went 
far beyond the common law powers thus described. But 
the important point is that it is clearly implied by the 
Lord Chief Justice^ that if it had been martial law, and 
the military had exceeded their powers, they would have 
been triable by the martial code, and not by the common 
law. The same doctrine was laid down distinctly by one 
of our greatest Crown lawyers. Thus, in Fosters Crown 
Law (a), it is laid down clearly that, at common law, 

(a) This great writer cites a statute (11 Hen. VII. c.l), as declaratory of the 
common law, which declared that the subjects of England are bound by the 
duty of their allegiance to serve their sovereign in defence of him and his 
realm against every rebellion which may be raised against him, and enacted 
that no person attending the king in his wars shall, for such service, be 
convicted of any offence — a clear declaration, on the authority of Parlia- 
ment and of this great lawyer, that the Crown may, to repress rebellion, 
levy war upon rebels, and that for homicides committed in such suppres- 
sion, they shall not be amenable to criminal law " (Ibid., 390). 

a 
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those who serve the Crown against a rebellion, shall not 
be liaMe to criminal law, as otherwise men would serve the 
State under one law, and be criminally liable under 
another, which would be legally inconsistent and morally 
unjust, for there can be no criminality without culpa- 
bility,' and the quality of an act depends upon the state 
of things at the time it was done. Hence our great con- 
stitutional historian, in accurate accordance with the 
language of the great text-writers of our law, says : — 

"There may, in times of pressing danger, when the safety of all 
demands the sacrifice of the legal rights of the few — there may be 
circumstances that not only justify, but compel the temporary abau' 
donment of comtitviioncU forma. It has been usual for all govern- 
ments, during an actual rebellion, to proclaim martial law, or the 
tuapension of ciml jurisdiction" {Const Hist Eng. vol. L, p. 240.) 

This view is founded upon the general interest of the 
community at large, which, in times of public danger, is 
necessarily paramount to that of the individual : — 

''There is undoubtedly a justice due to the community , founded on 
the interest which every individual has in the public tranquillity, 
which, once destroyed, all private rights will sink and be absorbed 
in the general wreck ; and if the common rights of the subject are 
supposed to be the object in view, let it be remembered that liberty 
is never more in danger than when it verges into licentiousness " 
{Fostet's Grown Lorn, 317). 

This is the only principle upon which the legality of 
impressment can be maintained, and the same learned 
author puts it thus, in a case where the question arose 
on an indictment for murder, committed in resistance 
of impressment. It is stated that, no common power 
having been taken to possess people with a notion that 
pressing for the sea service was a violation of the Magna 
Charta, and a very high invasion of the liberty of the 
subject, the Recorder {Foster) thought fit to deliver his 
opinion touching its legality : — 

"We are not at present concerned to enquire whether persons 
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may not be pressed into the service of the Crown whenever the 
public safety requires it — ?i« quid detrimeTtti respiLblica capiat I think 
they may. The Crown hath a right to command the service of its 
people whenever the public safety calls for it — the sams right that it 
hath to require the personal service of every man able tol)ear arms 
in case of a sudden invasion or formidable insurrection, which personal 
service (it is added in a note), in cases of extreme necessity, is ^ 
principal branch of the allegiance which every subject oweth to the 
Crown. The rights in both cases is founded on one and the same 
principle — the necessity of the case — in order to the prosecution of the 
whole " {Fostei^s Grovm Lanoy 159). 

And then the learned writer puts it upon grounds 
equally and even infinitely more applicable to the power 
of exercising martial law : — -■ 

" The right of impressing mariners for the public service is a pre- 
rogative inherent in the Crown, grounded upon common law, and 
recognized by many Acts of Parliament. A general imrnemorial 
usage not inconsisterU with any statute, especially if it be the result of 
an evident necessity, amd tendeth to the public safety, is part of the 
common law ; for the rights of the Crown and liberties of the 
subjects stand principally upon the common law, though both have 
been in many cases explained, confirmed, or ascertained by statute ** 
{Foster^ s Orown Lanv, 159). 

This is language eminently applicable to the power of 
martial law in time of rebellion, which is only legal on 
the ground of evident necessity, and when it tends to the 
safety of the State. So Lord Mansfield said : — 

'' The power of impressment is founded upon immemorial usage 
allowed for ages. If it be no< so founded and allowed, it can have no 
ground to stand upon, nor can it be underrated or justified by any 
reason but the safety of the State. And the practice is deduced from 
that trite measure of the constitutional law of England, that private 
mischief had better be submitted to than that public detriment 
should arise " (TubVs case, Cowper's Reports, 518). 

So the great commentator : — 

" The practice of impressing, the legality of which is now fully 
established, is only defensible upon public necessity, to which all 
public considerations must give way." (Blackston^s Commentaries, 
vol. i., c. 8). 

o 2 
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A necessity, be it observed, of which the Grown is to 
judge. That this is so in the case of impressment, every 
one is aware, for no one ever heard, in any of the cases 
arising otit of it, that any question was left to the jury as 
to the necessity for the exercise of the power. No trace 
is to be found of the absurd notion that the necessity for 
the exercise of a power or prerogative of the Crown, 
depending upon considerations of public exigency, of 
which the executive are to judge, subject to control by 
Parliament, is to be judged of by a jury ! And this same 
principle of necessity for the public safety is laid down 
by the courts of martial law as to soldiers : — 

^ The army being established (in time of peace) by the authority of 
Parliament, it is indispensable that there should be order and dis- 
cipline kept up in it, and this has induced the absolute necessity for 
a Mutiny Act, and it has been said that, even if the army were dis- 
banded, there must be a Mutiny Act for the safety of the coimtry." 
Grant v. Gould, 2 Henry Blackstone*s Reports, 100;. 

That is, an Act would be necessary, as the Mutiny Act 
is, in time of peace, and if the army were disbanded, it 
would of course only be in time of peace. It is obvious 
that, on the same principle, if there be a large portion of 
the population in arms against the Government, there 
must be the same power, nay, infinitely more, on the 
ground of necessity for the public safety, as there would 
b^ in the case of a disbanded army in time of peace ; 
aad as rebellion is war, the prerogative poweir, as already 
shown, applies equally to the soldiers of the Crown and 
of the enemy : — 

" There are extraordinary seasons when the body politic, like the 
natural, is affected by this case, and when absolute necessity justifies 
the application of extraordinary remedies In ordinary times the per^ 
sonal liberty of the subject cannot be abridged at the mere discretion 
of any magistrate ; but in times of turbulence and danger the 
securities for personal liberty must yield to the greater object — the 
seciirity of the State— and the Legislature authorises for a time the 
suspension of the Habeas Corpus Act" {Tytkr^t Military Law). 
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That is, in time of peace, for that is always done prior 
to the breaking out of a rebellion. In time of rebellion, 
it need hardly be said the Habeas Corpus Act is not 
regarded — indeed, is not practically available, as men are 
summarily executed before they can apply for the protec- 
tion of it : — 

" So likewise the common and statute law which, in ordinary times, 
is adequate to the coercion of all ofiPences, may be found in times of 
extraordinary turbulence and alarm utterly inadequate to the repres- 
sion of the most dangerous crimes against the State. The staid and 
courteous procedure of the King^s ordinary court of justice keeps no 
pace with that daring celerity which attends the operation of rebellion. 
In such cases, therefore, the Constitution possesses in itself that remedy 
which is necessary for its own preservation " {TytWs Military Law), 

That is, the power of martial law : a power the Consti- 
tution possesses in itself, quite apart from statute, which 
was, indeed, abundantly recognized, but never directly 
authorized, for the very reason that the Constitution 
possessed it in itself: — 

. " It has ever been deemed constitutional for the Sovereign in 
times of disorder and turbulence, to use the military power of the 
Crown for the speedy repression of enormities, and the restoring of 
public peace. It must be allowed that there are seasons when the 
ordinary course of justice is, from its slow and regulated pace, utterly 
inadequate to the coercion of the niost dangerous crimes against the 
State, when every moment is critical, and without some extraordinary 
remedy the Commonwealth would be lost. The extension of a power 
beyond the law is, therefore, in such times of danger, justified on 
the principle of absolute necessity " (Tytler's Military Lcnv, 52). 

That is, as the context shows, beyond the ordinary law. 
This is justified, apart from statute, on the ground of 
necessity for the safety of the State, just as in the case of 
impressment : — 

" I admit that I know of no statute which directly, and in express 
terms, empowereth the Crown to press mariners ; and, admitting the 
prerogative is grounded on immemorial usage, I know of no necesdty 
for suck statute. For, let it be remembered that a prerogative grounded 
upon general immemorial usage, not inconsistent with any statute, 
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nor repugnant to the public utility, is as much part of the law of 
England as statute law ; and that the statutes which mention pressing 
as a practice then subsisting, and not disallowed, are at least an 
evidence of the usage, if they go no farther, and do not amount to a 
tacit approbation of it, for it is. hard to conceive that the Legislature 
should frequently mention a practice utterly illegal and repugnant to 
the principles of the Constitution as subsisting without some mark of 
reprobation" ( Foster's Grovm Law, 159). 

This is eminently true of martial law, which has been, 
it will have been seen, used in every insurrection that 
has arisen in the whole course of our history, and has 
been mentioned by statutes from the time of the Petition 
of Right, and never condemned in its application to war 
or rebellion. That it has not been exercised, at least in 
its full extent in this country, for more than a century, 
eimply arises from the fact pointed out by the great 
constitutional historian, that it has not been necessary. 
Mr. Hallam observes ; — 

" That the executive power has acquired such a coadjutor in the 
tegular army, that it can in no probable emei^ncy have much to 
apprehend from popular sedition." {CoMt. Hist Eng. voL iiL, p. 263.) 
He elsewhere notices, in a note, the immense accession to the power 
of the Executive, arising from the Riot Act, which^ combined with 
the actucd power residing in the standing army, makes it irresistible." 

But as already shown, there can be little doubt that the 
popular idea of the Riot Act is erroneous, and that it 
does not authorize attacks by the military upon bodies of 
the people, merely unlawful and tumultuous, and not 
felonious : and that it is only the particular assembly to 
which this Act has been read which becomes, after con- 
tinuance for an hour, felonious : so that attacks by the mili- 
tary upon assemblies of the people generally, which neither 
have had the Riot Act read, nor remained an hour in the 
place, nor have engaged in felonious outrage, are not legal 
by the common law; so that the justification of the military 
and the magistracy must be sought in the doctrine of mar- 
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tial law, which) be it observed, does not require formal pro- 
clamation to justify its exercise, but only the authority of 
the Crown — mediately or immediately conveyed to the 
military, the proclamation being only used as a formal 
notification, and to give it some continuance or duration. 
Thus it was the impression of the House of Commons in 
1780, that martial law had been exercised, and the argu- 
ments of Lord Mansfield to negative it were sophistical 
and political, and are derided by our great constitutional 
historian, and destroyed by the more accurate legal 
judgments of the judges in later cases. If this view be 
correct, then martial law has been exercised in England, 
not only during the last century, and so near the end of it as 
1780, but in the present century : in the last reign, and not 
so much as forty years ago. For at Bristol, in 1830, the 
military undoubtedly charged bodies of the people, who 
neither had had the Riot Act read to them so as to make 
them constructively felons, nor were actually engaged in 
felonious outrage ; and this would not be legal at com- 
mon law, while it is undoubtedly allowable under martial 
law as one. of the measures of war: and as rebellion is 
war, and the riots, as in 1780, had become rebellious, 
martial law, to that extent, would be allowable without 
formal proclamation. 

That is, only necessary to give the state of martial law 
duration and continuance with a view to the exercise of 
the other branch of its power — the summary execution 
of justice by courts-martial. This, it is obvious, is only 
justifiable when the rebellion is so extensive and formid- 
able as to require not only defensive, but 4eterrent 
measures. Indeed, deterrent measures are defensive and 
are thus described. Thus a sound lawyer in our own 
time — about half a century ago — in an official position, 
which rendered him conversant with the subject, wrote 
officially for the guidance of the Government : — 

" Martial law is, in fact, the power of social self-defence, superHed- 
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ing, under the pressure, and therefore under the justification of an 
extreme necessity, the ordinary forms of justice. Courts-martial, 
under martial law, or rather during the suspension of law, are 
invested with the power of administering that prompt and speedy 
justice in cases presumed to be clearly and indisputably of the highest 
species of guilt The object is self-preservcUion by terror, and the example 
of speedy justice" (Opinion of Mr. Serjeant Spankie^ Judge- Advocate 
General of Bengal. See HougKs Military Law.) 

All this was abundantly illustrated not long before the 
time that was written — on the occasion of the Irish 
Bebellion, in 1798. On that occasion the Lord Lieutenant 
of Ireland — by the advice of his Privy Council, and at 
common law there being then no statute on the subject, and 
the common law of England and Ireland being the same 
— declared martial law by a proclamation, announcing : 

" That His Majesty's general officers have orders to punish accord- 
ing to martial law, by death or otherwise, as their judgment should 
approve, all persons acting, or in any manner assisting, in the 
Rebellion." {Phwd&rCs View of Irelaitd, vol. iii.) 

This was signed by the Lord Chancellor, the Lord 
Chief Justice, the law officers of the crown, and other 
persons of the highest position in the country: and it 
was therefore an act of State, done with all due solemnity, 
upon the highest possible authority. Under that pro- 
clamation martial law was exercised, not only by attacks 
upon all b6dies of the people wherever they were found 
assembled, without waiting for attacks or outrages on 
their parts, or for any proof of rebellious purpose beyond 
the fact of their being found thus assembled together ; but 
it was also exercised in the summary execution of 
prisoners by order of court-martial, and in both ways 
there were terrible and horrible excesses. 

It was on account of these abuses and excesses, as 
well as by reason of the usual casual irregularities, that 
a bill of indemnity was necessary, and this is the proper 
place to notice the fallacy of the argument founded 
upon bills of indemnity or statutes supposed to authorize 
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martial law. It may be laid down broadly that no bill 
of indemnity has ever passed to legalize the due exercise 
of martial law in time of rebellion, and that no statute 
has ever passed to authorize the exercise of martial law 
in time of actiud rebellion. Bills of indemnity have 
always passed to protect excesses, abuses, or irregulari- 
ties ; and statutes have passed to authorize martial law 
in time, not of actual but apprehended rebellion, which 
would be of doubtful legality at common law. 

First, as to bills of indemnity : Logically, indemnity may 
appear to imply illegality ; but this is only true of what re' 
quires the indemnity, smd this is required, not by martial law 
in repression of rebellion, but by some excess or irregu- 
larity, which may be without wilful criminality — through 
error, excitement, or mistake ; and further, the scope of 
indemnity is not merely to protect from conviction, but 
prosecution — that is, from the risk and vexation of it, 
which may be equally incurred by an innocent person 
fully justified in law, or by one who is guilty of the most 
monstrous abuse. For a man who has a justification 
may not be able to prove it, and this pre-eminently 
applies to martial law amidst its excitement and its dis- 
turbance. It is not enough for a justification under 
martial law to show martial law established ; it must 
also be shown that the act was done under and by virtue 
of martial law : and this requires evidence which in a 
poor case it may be hard to find. It is therefore a fallacy 
to assume that indemnity necessarily implies illegality, 
even if the act is indemnified. And these acts are not 
always, nor usually, nor even exclusively, necessarily the 
acts done in due execution of martial law, but in excess 
of it There will always be some amount of casual 
irregularity, or, on the part of some, excess, or even abuse, 
which it may be deemed right to protect from prosecu- 
tion : and this is the scope of bills of indemnity after 
martial law. Thus in the case of Ireland, in 1798, after 
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martial law* had been proclaimed, as already mentioned, 
and was executed with remorseless cruelty and horrible 
excesses, not only in the counties where the rebellion had 
broken out, but also in others"; and not only under military 
authority, the only proper authority under martial law, 
but without any authority — at the mere arbitrary will and 
pleasure of civilians, as in the case of the Sheriff of 
Tipperary, already mentioned (a) ; torture was inflicted — 
and not only were persons executed without an atom of 
evidence (6), but whole bodies of people who had sub- 
mitted and received protection were attacked and mas- 
sacred : it was indeed . very necessary, after all these 
atrocities and irregularities, that an Act of Indemnity 
should be passed, which recited : 

" That officers and justices of the peace and others, in order to pre- 
serve the public peace, and to suppress the insurrections and rebellion, 
had apprehended several criminals suspected of being concerned 
therein, and, without due authority, had sent criminals or suspected 
persons out of the kingdom, and had been obliged to punish several 
of the said offenders even with death, and to do other acts not justi- 
fiable in law." 

And then the Act proceeded to give protection to 
magistrates and all other persons who had acted in the 
suppression of the rebellion. But the Act contained a 
distinct recital — 

"That, by the wise and salutary exercise of His Majesty's un^ 
donated prerogatwe in executing martial law for defeating and dispers- 
ing such armed and rebellious force, and in bringing divers rebels 
and traitors to punishment, in the most speedy and summary manner, 
the peace of the country has been so far restored as to permit the 
course of the common law pa/rtidUy to take place." 

. (a) Wright v. Fitzgerald, 27 State Trials. 

(6) As in the case of Sir E. Crosbie, so it was probably in the case of 
Mr. Grogan, in which the Lord Chief Justice cited Mr. Hargreave^s 
opinion, and who appears to have been executed most iniquitously. 
So in Wolfe Tone's case, the trial was clearly ill^al. 



SCOPE OF ACTS OF INDEMNITY. 91 

And it contained this proviso :-?- 

" Provided always, and be it declared and enacted, that nothing in 
this Act contained shall be construed to take away, abridge, or 
diminish the acknowledged prerogative of the Crown for the public 
safety, to resort to the exercise of martial law against open enemies 
or traitors, or any powers vested in the Lord-Lieutenant or Chief 
Governor of the kingdom to suppress treason and rebellion/' &c. 
(37 Geo. Ill c. 11, Irish Act.) 

But, further, it was not left to legislative declaration — 
there were actual decisions in courts of law, which clearly 
established or recognized the legality of summary execu- 
tions under martial law in time of rebellion, and that the 
object of the Act of Indemnity was was not so much to 
legalize as to protect from the vexations of litigation or 
prosecution. For it was held only to operate as a protec- 
tion where the party appeared to have acted honestly and 
with some reasonable enquiry, which, according to cases 
already mentioned, would be an excuse under martial 
law. It has been already seen that it had been held that 
the soldiers of the Crown are liable, in cases of mutiny, 
to summary punishment by what are called " drum-head 
courts-martial,'' without any of the forms of regular 
courts-martial, provided there is the substance of justice. 
This was laid down, in General Wall's case, by the Lord 
Chief Baron. Now in Ireland, under the Indemnity Act, 
the question was raised in a civil action (there were no 
criminal prosecutions), whether this was legal under 
martial law in time of rebellion, and the court laid down 
that it might be so, and that the question must be deter- 
mined independently of the bill of indemnity. The same 
principle has been applied by a court of law to the exer- 
cise of martial law on the occasion of a rebellion. In a 
case (a) where, during a rebellion, and after the declara- 
tion of martial law, a sheriff flogged a man against whom 
there was no colour or pretence of a charge of complicity 

{a) WrigJU v. Fitzgerald, 28 State Trials. 
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in the Rebellion, and there had been an act of indemnity 
in favour of magistrates and all other persons for acts 
done in suppression of the rebeliiony the Judge summed 
up against the defendant, on the ground that his act did 
not come within the indemnity, as not having really been 
done honestly for the suppression of the Rebellion, as 
there was not a pretence of a charge, and a trial, and he 
said : — 

" The jury were not to imagme that the Legislature, by enabling 
magistrates to justify under the Indemnity Bill, had released them 
from the feelings of humanity, or permitted them wantonly to'fexercise 
power, even though it were to put down rebellion. No ; it expected 
that in all cases there should be a grave and serious examination into 
the conduct of the supposed criminal ; and every act shoiild show a 
mind intent to discover guilt, not to inflict torture. By examination 
or trial he did not mean that sort of examination and trial which they 
were then engaged in, but such examination and trial, the best the 
nature of the case and the existing circumstances would aUow of. That 
this must have been the intention of the Legislature was manifest 
from the expression * magistrates and all other persons,' which proved 
that as every man, whether magistrate or not, was authorized to 
suppress rebellion, and was to be justified by that law for his acts, it 
is required that he should not exceed the necessity which gave him 
the power, and that he should show in his justification that he had 
used every possible means to ascertain the guilt which he had 
punished.; and, above all, no deviation from the common principles 
of humanity should appear in his conduct" (a) 

Now all this evidently assumes and plainly implies 
that a rebel — that is, a person fairly ascertained in time 
of rebellion to be guilty of aiding or abetting it — would 
be liable to summary punishment by court-martial, ob- 

(a) Wright v. Fitzgerald, 27 State Trials, 759. There a certain Mr. Fitz- 
gerald, who was afterwards made a baronet^ flogged an unfortunate Bchool- 
master, of the name of yTright A book was found on him ; being, in 
French, Fitzgerald could not read it, but supposed it must be traitorous^ 
He gave him 150 lashes, and tried to hang him, but could not find a rope. 
The Act of Indemnity was afterwards passed, but Mr. Wright recovered 5001. 
damages notwithstanding that indemnity, and the judge, in summing up, 
said what is cited above. 
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viously upon the principle, that by aiding an armed 
insurrection,' he became subject to the absolute preroga- 
tive power of the Crown over men in armed rebellion. 
So as to statutes supposed to have authorized martial 
law, it will be found that no statute has ever passed 
merely to authorize martial law in time of actual rebellion, 
such as would, it is conceived, allow of it at common law, 
as stopping of the course of justice, but in cases of appre- 
hended or partial rebellion. Thus^ in the case of Ireland, 
an imperial statute enacted : — 

" That it sliall be lawful for the Lord-Lieutenant or other Chief 
Governor of Lreland, from time to time during the continuance of the 
Rebellion, or whether the ordinary courts of justice shall or shall not 
at such time be open to punish all persons acting or in any manner 
assisting in the said Rebellion, or maliciously attacking or injuring the 
persons or properties of His Majesty's loyal subjects in furtherance 
of the same, according to martial law, either by death or otherwise, 
as to them shall seem expedient for the punishment and repression of 
all rebels in their respective districts ; and to arrest and detain all 
persons engaged in such Rebellion, or suspected thereof ; and to 
cause all persons so arrested and detained in custody to be brought to 
trial in a summary way by courts-martial, to be assembled under 
such authority as the Lord- Lieutenant shall direct, and to consist of 
commissioned officers, not less in number than seven, for all offences 
committed in furtherance of the insurrection and rebellion, whether 
such persons shall have been taken in open arms against His Majesty, 
or shall have otherwise been concerned in the Rebellion, or in aiding 
or any manner assisting the same, and to execute the sentences of all 
such courts-martial, whether of death or otherwise." (43 Geo. HL, 
c. 117.) 

It will be seen that, as the Act of Indemnity legalized 
many things in excess of martial law, so this Act author 
rt^e(2 things in excess of it ; for it is clear that, at common 
law, martial law could not be declared except in case, not 
only of an actual, but a formidable rebellion, such as to 
cause imminent peril to the country, and it would only 
be by legislation that measures, in the nature of martial 
law by way of prevention, could be authorized. And so 
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as to the continuance of such measurea after the Rebellion 
was entirely subdued and the danger removed. 

And the same statute contained, on the part of the 
Imperial Parliament, a distinct and solemn recognition 
of the " undoubted prerogative " of the Crown to declare 
martial law in cases of rebellion. 

So in an Act passed so recently as the last reign — an Act 
giving a statutory power of exercising a modified martial 
law in Ireland, and containing numerous provisions to 
regulate its execution — there was a clause which ran 
thus : — 

'^ Be it hereby declared and enacted that nothing in this Act con- 
tained shall be constmed to take away, abridge, or diminish the 
undoubted prerogative of the Crown for the public safety — to resort to 
the exercise of martial law against open enemies or traitors." (3 and 
4 WilL I v., c 4, 8. 40. ) 

So in the Colonial Acts — for example, that of Jamaica 
— they will be found to be passed to meet the case, not of 
wttud, but of a/pprehended rebellion, and to restrain and 
regulate the common law power of declaring and exer- 
cising martial law. Thus the Jamaica Act was in these 
terms : — 

"Whereas the appearance of public danger, by invasion or other- 
wise, may sometimes make the imposition of martial law necessary ; 
yet, as from experience of the mischief and calamities attending it, it 
must ever be considered as among the greatest of evils ; be it therefore 
enacted, that it shall not in future be declared or imposed but by the 
opinion or advice of a coundl of war, consisting as described.'' 

Here it is obvious that martial law is spoken of as a 
thing well known, and in the sense in which the word 
had always been known and used at common law — ^that 
the object was to authorize it in case of apprehended 
rebellion, and that it was intended to enforce a check 
or restraint upon its declaration, and also its continuance 
beyond a certain period. 

The legality of martial law has been in effect, and it 
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should seem, determined by a judicial decision of great 
authority, in which it was held that even in a civil suit, 
acts done by the military during war were legal. It has 
been solemnly held by the Privy Council, in a case most 
fully and most learnedly argued, than an act done 
flagrante bello, or even non dum cessante belio, by a mili- 
tary commander or any officer of Government holding a 
territory under a state of war, cannot be the subject 
of prosecution of a municipal tribunal under ordinary 
law. {Elphinstone v. Bedrechaud, 1 Knapp's Privy Counsel 
Cases, 360.) And that case had so. near an analogy to 
that of martial law, that the authorities on that subject 
were brought before the court on the argument The 
case arose in a conquered territory, and it was urged that 
as the inhabitants had been admitted to British protec- 
tion they were entitled to the rights of British subjects. 
And the whole argument turned upon this, that it was a 
territory under military sway, notwithstanding that there 
were no actual hostilities going on, and that under such 
circumstances municipal courts of the country had no 
jurisdiction. And so the Privy Council held. 

It is true that, as in our own time, in this country, where 
the subject had been practically obsolete for more than a 
century and a half, and in Ireland has not arisen happily 
for half a century, lawyers had no occasion to have their 
attention called to it, except, perhaps, on some rare occa- 
sions of colonial rebellions, where there were certain 
to be Acts of Indemnity : a loose kind of notion has 
arisen that the officers of the Crown had sought to do 
what was illegal, and trust to an indemnity ; and from the 
practice of obtaining bills of indemnity, it was assumed 
that the exercise of martial law required an indemnity, 
and therefore was illegal. This notion was embodied in a 
despatch written by Earl Grey, when Secretary for the 
Colonies, upon the Ceylon case, with which the noble 
Earl has kindly favoured the author, informing him at 
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the saipe time that it had been read at a Cabinet Council 
before Lord Cottenham and Lord Campbell, and approved 
of by them. It was written, it is to be observed, with 
reference to the sentences of courts-martial during mar- 
tial law, especially sentences of imprisonment, and 
in a case where, neither by common law nor by any 
statute or ordinance, was the exercise of martial law 
allowed : — 

"The proclamation of martial law is, in fact, no more than a 
declaration, that under circumstances of urgent public danger, all law 
is for a time suspendedf and that for the safety of the State the 
Ctovemment deems it necessary to set aside the ordinary rules of la/w 
by a military force, and to proceed summarily to put down the rebel- 
lion, or to punish those who are concerned in it. Courts-martial 
are employed on such occasions, in order to guard against the 
danger of subjecting innocent persons to militaiy executions, by 
instituting an inquiry, necessarily only summary, into the guilt of 
the parties whose immediate punishment is necessary for the restora- 
tion of tranquillity and the suppression of rebellion. But courts- 
martial so assembled have nothing in common with the tribunals 
bearing the same name, which, under the Mutiny Act, take cogni- 
zance of military oflfences, &c. Courts-martial of such description 
have powers lawfully defined by the laws under which they are created, 
and the sentences passed become matters of record, which can be 
enforced by the military authorities, which is not the case with 
courts-martial assembled for the pimishment of rebels, under procla- 
mation of martial law, without the sanction of any positive enact- 
ment Sentences of such courts add nothing to the legality of the 
punishments inflicted, and serve only to show that these punishments 
have not been inflicted without due inquiry into the guilt of those 
who were subjected to them. Accordingly, it is the practice, 
when martial law has been exercised and punishments have been 
inflicted under it, that where the danger is over, the legislature 
should be applied to for laws of indemnity for the security of those 
by whom these powers have been exercised, and for whom there 
is no legal warranty however necessary it may have been to assume 
them." 

But this view is obviously inconsistent with legal prin- 
ciple, and equally inconsistent with all the authorities, 
and is, moreover, repugnant and self-destructive ; for 
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the legality of a sentence depends upon the power of the 
court which pronounced it, and a power to inflict sentence 
of death must, in common sense and reason, carry with 
it, in favour of mercy, the power to inflict lesser sentences, 
and even though these sentences were not legal, the 
capital sentences were not supposed to be criminal. 
Practical men, however, often do not enter into questions 
of principle when there is a safe practical course, per- 
fectly easy ; and to lawyers unused to the subject of 
martial law, doubts might occur as to its legality, or 
uncertainty as to its extent, and therefore the colonial 
department, naturally enough, for the sake of making 
things safe, had been in the habit of relying on a bill of 
indemnity, which was always more or less practically 
necessary, by reason of casual irregularity, or civil actions, 
and hence arose a confused and illogical notion that 
martial law was not legal, but that it was allowable to ex- 
ercise it illegally, relying on a bill of indemnity ; a notion 
clearly most mischievous, quite at variance with constitu- 
tional principle and sound policy, and, accordingly, most 
strongly repudiated by the writers on the subject in 
America, (where the subject has been more practically 
important, and has therefore received much elucidation 
from judicial decision and learned discussion), and who 
have laid down that the true principle is not that martial 
law is allowable though illegal, whenever it is necessary, 
but that when it is necessary it is legal. Thus a great 
American authority says : 

" Whenever an act itf necessary, in its legal sense of the word, it 
is, because it is necessary, lawful, and the rule of necessity furnishes 
the rule of law. Plainly, to commend an unlawful thing on the 
ground that it is necessary, is to confound not only all legal distinc>> 
tions, but all moral ones also. Woe to our country if such gabble 
takes the place of legal doctrine." {Bishop^ s Criminal Law, p. 64.) 
"The truth is, that martial law is the only kind of law which is 
adapted to those circumstances in which a reasonable military power 
will ask it to prevail, and no people ox portion of people can exist 

H 
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even for a day without some kind of law goyeming them. If the 
civil tribunals, in the best of faith, endeavour to stretch their prece* 
dents, and adapt their processes to the emergencies which call for 
martial law, they so change the precedents which must govern after- 
wards, as to render the jurisprudence of the courts unfitted for times 
of peace." (Ibid,) 

In America the subject has more practical importance, 
and has received in our own time abundant elucidation, not 
only in the works of text-writers, but in judicial deci- 
sions. The highest American authorities (a) define mar- 
tial law to be what its name imports — a matter of military 
discretion, guided only by military usage and knowledge, 
quite different, on the one hand, from the municipal law, 
and, on the other hand, from regvlar military law, which 
is fixed and definite. Thus the great commentator upon 
the municipal law and the most approved authorities on 
miUtary law, English or American, describe it. Thus 
Blackstone defines it : — 

** Martial law is the law, wherever it is imposed by military 
authority." (Commentariei^ voL iL p. 502.) 

So the great American commentator : — 

" Martial law is quite different from ordinary military law, that it 
is justi&ed by paramoimt necessity, and proclaimed by a military 
chief.*' (Ken^s Commenta/rieSf vol. L) 

So all the law dictionaries, English or American. 
Thus :— 

" Martial law is a system of rules for the government of an army, 
or allowed in time of actual war; an arbitmry kind of law or rule, 

(a) By the constitutioii of the CTnited States, which is far more popular 
than our own, the Supreme Court has authority to determine whether an 
act of Congress is or is not constitutional, and the law of America is based 
upon our common law. There had been no act to allow of martial law in 
time of rebeUion^and the question arose whether it was constitutional, and 
the Supreme Court decided that it was. (Luther v. Harden, 7 Howard's 
fiapreme Court Beports, N.S.). 
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;sometiiaes established in a place or district occupied or con- 
trolled by an armed force, by which the civil authorities and 
the ordinary administration of the law are either wholly suspended 
or subjected to military power." {Burr elf s Law Dictionary y 
voL ii., 708; New York, 1851). "Martial law is simply military 
authority exercised in accordance with the laws and usages of war." 
(Instructions to Army of United States, cited in Bishop* s Criminal 
LaWf s. 52.) 

So all the most recent text-writers : — 

^ Military jurisdiction is of two kinds ; first, that which is con- 
firmed and defined by statute ; second, that which is derived from 
the common law of war. Military offences under the statute law 
must be tried in the manner therein directed, but military offences 
which do not come within the statute must be tried and punished 
under the common law of war. The first is exercised by courts-mar- 
tial, while cases which do not come within the Articles of War are 
of the jurisdiction conferred by statute or tried by military commis- 
sion." " Milit€iry law must not be blended, as it sometimes has been, 
with martial law, which is an entirely different thing. Martial law, 
as Blackstone truly says, is in fact no law. It is an expedient 
resorted to in times of public danger similar in its effect to the 
appointment of a dictator. The general or other authority charged 
with the defence of a country proclaims martial law. By so doing 
he places himself above all law. He abrogates or suspends at his 
pleasure the operation of the laws of the land. He resorts to all 
measures, however repugnant to ordinary law, which he deems best 
calculated to secure the safety of the state in the imminent peril to 
which it is exposed." (Bishop's Criminal Lgav, s. 46.) " Martial law 
being thus vague and uncertain, and measured only by the danger to 
be guarded against, it is only suited to those moments of extreme 
peril when the safety and even existence of a nation depends on the 
prompt adoption and unhesitating executicai of measures of the most 
energetic character. The constitution of the United States has wisely 
and indeed necessarily permitted the proclamation of martial law in 
certain specified cases when no alternative is left to preserve order." 
(Ifttd) 

This being its nature, it cannot be defined beforehand 
by fixed and definite rules, dependent as it is upon 
exigencies and emergencies \?hich cannot be foreseen ; 
and it is necessarily, therefore, a matter of military judg*" 

H 2 
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ment, military usage and knowledge, and, therefore, of 
military authority. It is not included in the Mutiny 
Act and Articles of War, though in a certain sense it 
may be said to include them, or to comprise all that is 
contained therein. For it includes all that is necessary. 
And that martial law, in this sense, was legal and 
constitutional, had been, both in this country and in 
America, firmly established. 

Assuming it has been shown that by the common law 
there is a power in the Crown to declare martial law for 
the repression of rebellion, then it would follow that 
in any colony T^here the common law prevails there 
would be the same power. And if, as has been laid down, 
the British born subjects of the realm carry with them 
the common law into settled colonies, then they would 
carry with them this great power — the "great right of 
social self-defence," as a sound lawyer called it — ^for their 
protection against rebellion, a power of infinitely greater 
importance to them abroad than it ever could be at home, 
seeing that a rebellion in a colony is almost certain to be a 
rebellion of a difierent and hostile race, vastly prepondera- 
ting in numbers over the British settler ; so that a rebel- 
lion would not only be legally, but actually, a war, and 
that worst and most formidable of all wars — a war of 
races. 

It may be proper here to consider the powers and 
responsibilities of governors of colonies or foreign 
dependencies of the Crown, with reference to the sup- 
pression of insurrection or rebellion : assuming that the 
common law of England applies — as it probably will do, 
at all events as regards its broad principles and personal 
rights — in colonies settled by British born subjects ; and, 
even as to others, it is useful and safe to take it as a 
guide, because no other law is likely to be more favourable 
to the freedom of the subject, while on the other hand, 
as we have seen, it provides all powers necessary for the 
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preservation of the peace, either in ordinary times or in 
extraordinary emergences. 

It may be observed at the outset, that powers and 
Tesponsibilities in this^ as in other cases, must needs be 
correlative, because the liability of any magistrate or 
officer for the due discharge of his functions, must be 
dependent on the nature and extent of his powers, which, 
if they were defined would, therefore, have first to be 
considered with reference to riot, insurrection, or rebel- 
lion. But as they are not so defined in the law, the 
extent of the power he can practically exercise depends 
upon the principles of his civil or criminal liability for 
acts which cause personal injury. The powers with 
reference to the preservation of the peace, or suppression 
of rebellion, would probably, the terms of his commission 
being general, be similar to those of a secretary of state 
for the home department, who would, only in case of 
riot, direct the magistrates to act, either at common law, 
or under any local statute similar to the Riot Act, and see 
that they had the aid of the military force when neces- 
sary. Supposing the riot serious, and to savour of re- 
bellion, the same difficulty will arise as in this country 
as to the precise limits of the power of the military in 
aid of the civil power, and the precise point at which 
they may attade bodies of people assembled together, and 
not engaged in felonious outrage, nor showing proofs of a 
present purpose to commit them, and the principles on 
which the question is to be determined are the same as 
in this country. Practically the question turns on the 
degree of legal liability» civil or criminal, which may be 
incurred by acts of this kind, and this again is governed 
by the same general principles as the liability in similar 
cases of English magistrates, mayors, or lord-lieutenants 
in time of riot or rebellion : viz., that they are liable for 
acts utterly illegal, that is, such as could not be legal 
under any circumstances, but not for acts which they 
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might legally do under proper circumstanoes, unless, not 
only there has been error or excess, but error or excess 
which can be considered gross or culpable. 

It is only, however, general principles which are 
applicable by way of analogy, for of course the powers of 
the goyemor of a colony, at a distance from the seat 
of imperial government, must necessarily be far more 
extensive than those of a mayor or magistrate, and 
approach more nearly to those of a viceroy^ or a 
sovereign ; and, as already observed, responsibility and 
power are correlative. There are no statutes defining the 
powers or liabilities of colonial governors^ and the terms 
of their commissions are large and general The Colonial 
Governors' Acts only render them liable to be prosecuted 
here for crimes or oppressions^ or other offences committed 
in their governments, and contain no definitions of those 
ofiences, which are to be dealt with as offences of 
the like nature in England. And in this country even, 
a magistrate, whose powers are clearly defined, is not 
deemed indictable, even for an illegal act> i. e., an act 
beyond his legal power, unless the illegality is wilful or 
culpable ; and the remedy, in case of acts illegal, through 
error or mistake, is considered to be by adiony which, by 
our law of procedure can, in the case of a cause of action 
arising abroad, be brought in the superior courts of this 
country. And this would, A fortiori, be the law by way 
of analogy in the case of the governor of a colony, whose 
powers are at once so much more extensive and so much 
less definite. And, on a similar principle, it would be 
comparatively more difficult to make out a case for 
criminal prosecution against the .governor of a colony for 
culpable failure, error, or excess in the exercise of his 
legal powers, seeing that it is of course far more excusable 
to commit error or excess in the exercise of uncertain 
^powers than such as are clear, certain, and defined. But 
the general principle is, that a governor is civilly liable 



LEGAL LIABILITIES OF QOYEBVORS, ETa 103 

for acts wholly illegal and in excess of his powers, that 
is, acts such as under no circumstances could be legally 
so : but not criminally unless the acts were vnlfuUj/y of 
consciously, or culpably illegal ; and that, so in like 
manner he is not criminally liable for neglect, error, or 
excess, unless such as can be considered culpably so. 

Of course a governor, like any other public officer, if 
he does or directs an act to the injury of another which 
is utterly illegal, that is, wholly beyond his powers, so 
that it could not under any circumstances be legal, is 
liable to civil action at the suit of the individual, just as a 
secretary of state — as an ordinary magistrate — is so liable, 
as in the celebrated case in which the secretary of state 
was held liable for issuing a general warrant. {Entick y» 
Lord Carrington^ 2 Wilson's Reports.) But according to all 
analogy he would not be liable to indictment or criminal 
information unless the illegality were wilful and inten-* 
tionally oppressive. And it may be useful here to show, 
that this was evidently the view of the legislature, since 
the frame and scope of the Colonial Crovemors' Acts 
—although they do not defime tmy offences— plainly im- 
ply that a governor would only be liable to criminal 
prosecution in cases of wilful or culpable misconduct. 
The first, in 11 & 12 WUL 3, a. 12, ''entitled an Act to 
punish Governors of Plantations m this £ingdom for 
crimes committed by them in the Plantations," recites : 

" That due punislmient is not provided iot seveial orimis emd Qffences 
committed out of the realm, whereof divers goveixiozs or eommioidenh 
in-chief of colonies have taken advantage and have not beto deterred 
from oppressing the king's subjects, nor froln eommitting several other 
great crimes cmd offeTicesJ^ 

Now, here it is obvious, that " oppression " is a phrase 
which implies wilful injustice, and would never be used 
of an act honest and believed to be just and necessary. 
And the word '^ crime '" has the same force, and the latter 
words of the recital, which clearly imply that sudi 
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" oppression," as has been alluded to, is a great '* crime," 
"Would be obviously inapplicable to an honest mistake in 
law as to the extent of a governor's powers. Then the 
Act provides : 

" That if any governor or commander-in-cliief of any colony shall 
be guilty of oppressing any of the king's subjects, or shall be guilty 
of any other crime or offence, contrary to the laws of the realm, or 
within their] respective commands, such oppressions, crimes, and 
offences, shall be enquired o^ heard, and determined in the Eong's 
Bench (or before commissioners in any county), and such punish- 
ment shall be inflicted for such offences as are usually inflicted for 
offences of like nature committed in England." 

That is, committed by magistrates; for there are of 
course no governors in England, and the case of magis- 
trates is the nearest analogy afforded in this country. And 
it has been seen that magistrates are only liable to 
criminal prosecution for wilful illegality or culpable 
misconduct, and not for mere error in law. 

The Act, it will be observed, does not allude to an act 
contrary to law, but a crime or offence contrary to law ; 
and this implies that it is a crime or offence, in the sense 
in which such words are used in the law of this country 
upon indictable offence. The best possible commentary 
upon this statute is afforded in the memorable words of 
Lord Mansfield in the great case of the governor of 
Gibraltar, when he said : — 

** To lay down in an English conrt of justice, such a monstrous 
proposition as that a governor is accountable only to God and his 
own conscience, that he~ is absolutely despotic, and can spoil and 
phmder, and affect Her Majesty's subjects in their liberty or property, 
with impunity, is a doctrine that cannot be maintained." (Mostyn v. 
Fabrigasy Cowper's Reports.) 

But those words were spoken in a case of wilful oppres- 
sion, and an act which was only illegal by reason of its 
being so, for it was a case of an arrest, not only without 
any reasonable cause, but without a colour for it ; and 
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the language of the court implies that an arrest, bj the 
sole will of the governor, would not necessarily be illegal, 
and that in a case of rebellion, and for reasonable cause, it 
might be lawful ; so that the gist of the offence was the 
wilfulness or recklessness of the act in the particular 
instance ; and although the proceeding was by way of 
actioriy there can be little doubt, from the largeness of 
the damages and the language employed that it might 
have been made the subject of criminal prosecution. 
The whole scope of that case implies, that the 
powers of a governor of a colony are, as of course they 
necessarily must be, large and extensive and also uncer- 
tain and undefined, and a good deal dependent upon tlie 
circumstances of the particular case. Lord Mansfield 
said : — 

" I can conceive cases in time of war in wlich a governor would be 
justified though he acted very arbitrarily, in which he could not be 
justified in time of peace. Suppose, during a siege, or upon an inva- 
sion of the island, the governor should judge it proper to send an 
hundred of the inhabitants out of the island, from motives of real and 
general expediency ; or, suppose upon a general suspicion, he. should 
take up people as spies : upon proper circumstances, laid before the 
court, it would be very fit to see whether he had acted as the governor 
of a garrison ought according to the circumstances of the case. The 
court, if the nature of the case would have allowed of it, might 
have adjudged that the raising of a mutiny was a good ground for 
such a summary proceeding.'* 

In that case there was no mutiny and no rebellion^ 
nor any colour for it ; and he directed the act. And 
Lord Mansfield said : — 

*'He did not sit either as military or civil judge, he heard no 
accusation, he entered into no proof ; but in direct violation of all 
laws and in violation of the first principles of justice, he followed 
no rule but his own arbitrary will, and went out of his way to 
prosecute the innocent.'' 

That is, one whom he knows to be innocent. This is 
plainly implied. '^ If so/' says Lord Mansfield, *^ if so, 
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he is responsible for the injury he has done.'' So that the 
result is clearly just this : that the act was one which 
the governor might with reasonable cause have done ; 
but that it was punishable and illegal, because under 
the particular circumstances it was one which he must 
have known he ought not to have done. And this will 
be found to be the case in most instances in which the 
governor of a colony is liable to criminal prosecution, 
viz., that his powers are so large and undefined, that it 
will be the particular circumstances which render him 
liable. There is this important point to be borne care- 
fully in mind when considering even the civil liability- 
much more the criminal liability — of an officer of state 
in the position of a governor, who does not often person- 
ally direct acts which may be done to the injury of others ; 
that a man is never liable, even civilly, for acts which he 
neither does nor directs, and which do not necessarily or 
naturally follow direcdy from orders or directions he has 
given ; which latter part of the proposition, it is to be 
observed, does not extend to acts not properly following 
from his orders, but in excess or abuse of them. For 
acts, however, in which he either directs or which come 
naturally and directly within the scope of orders he has 
given, he may be liable civilly or criminally according to 
the nature and quality of the act, if either wholly illegal 
or in excess of any legal powers. 

These principles receive abundant judicial illustration 
in the two remarkable cases which may be called the 
leading cases on the subject, the one a case of civily the 
other of criminal liability : the celebrated case of Mostyn 
V. FabrigaSf the other the well-known case of Governor 
Wall. Both have been singularly misunderstood and 
grossly misrepresented. Both were cases of acts of wilful 
illegality. In each case, let it be borne in mind, the 
act was the direct personal a,ct of the governor^ that is 
personally directed by him ; in each case it was an act 



LEOAL IiIABILITT OF GOVBRNOBSy ETC. 107 

irilfuUy dlmsive, and without rea49onable cause ; and in 
the criminal case it was in addition found to be malicious 
and murderous in its character. In the civil case, there- 
fore, the governor had to pay very large damages ; in the 
criminal case, the governor was convicted of murder and 
executed. Both cases illustrate, however, as well the 
kind of cases in which a governor is not liable civilly or 
criminally as well aa the class of cases in which he is so 
liable. Both cases also illustrate the distinction between 
acts of utter illegality and acts only excessive. And the 
comparison of the two likewise illustrates the distinction 
between such illegality as is only actionable, and such as 
may also be criminal and indictable. 

And even in regard to the legality of acta of governors 
— the limits of their powers not being fixed and certain, 
and so much therefore depending upon the circum- 
stances — the courts have always said that '^ large latitude 
must be allowed.'' Thus the same great judge said in 
another case : 

" In trying the legality of acts done by military officers in the 
exercise of their duty, particularly beyond seas, where cases may 
occur without the possibility of application for proper advice, great 
latitude ought to be allowed, and they ought not to suffer for a mere 
slip of form, if their intention appears to have been upright. The 
principal enquiry to be made by a court of justice is, how the heart 
stood. And if there appears to be nothing wrong there, great latitude 
will allowed for misapprehension or mistake. But on the other hand, 
if the heart is wrongs if cruelty, malice, or oppression appears to have 
occasioned or aggravated the imprisonment or other injury complained 
of, they shall not cover themselves with the thin veil of legal forms, 
nor escape under cover of justification, the most technically regular, 
from the punishment which is due to so sccmcUUow an abuse of public 
trust." (Lord Mansfield, Wall v. Macnama/ra, 1 Term Reports, 
536.) 

That also was a case of civil action ; and in cases of 
injury to the person, that is the course of proceeding 
most likely to be adopted for the sake of recovering 
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compensation : but the amount of damages in such cases 
is always a good deal dependent upon the moral character 
of the act, and whether it was wilfuUy wrongful ; and 
hence the character of the case is commented upon, 
and there can be no doubt that in a case such as is 
here described, by acts indicating the presence of bad 
feeling or bad motive, the officer might be indicted : and 
of course, in case of death caused by his wrongful act, 
{i «., an act personally directed hy himself^ he would be 
indictable for murder, as in the case of this very Wall. 
It is to be observed also that in the case of an act wilfully 
illegal or wrongful — as a flogging, either whoUy illegal or 
wilfully excessive — such an act as would support an action 
where there was only an injury, would support an indict- 
ment for murder if the suflerer died. But then on the 
same principle, this only applies to acts of illegality 
or excess directed by the governor or officer himself. 
That was so in Wall's case, for he personally ordered a 
flogging, which he knew to be illegal, and to be mur- 
derous ; yet even in that case the judge, said : 

"When a well-intentioned officer is at a great distance from his 
native country, having charge of a colony, and it shall so happen 
that circumstances occur, which may alarm and disturh the stroqgest 
mind, it were not proper that strictness and rigour in forms and 
matters of that sort should be required where you find a real, true, 
and genuine intention of acting for the best for the sake of the 
public You see they are iii a situation distant from assistance and 
advice, and in these circumstances, if a man should be so much 
thrown off the balance of his understanding as not to conduct himself 
with the same care and attention that every one in the county of 
Middlesex would be required to do, and does not grecUly exceed the 
just cmd proper line of his duty, allowance for such circumstances 
ought unquestionably to be given to him." {WaWs case, 28 State 
Trials, 143.) 

From this it clearly appears that a governor or other 
officer will never be criminally liable for mere error or 
excess in the exercise of his powers ; that is, not for 
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merely failing to hit the exact line, but he will only be so 
liable if he greaUy exceed the line of his duty — that is, 
80 greatly that he must be presumed to have hn.own he 
he was doing so : at all events, on occasions of emergency, 
the only occasions on which it is likely that he will 
honestly exceed the line of his duty or the extent of his 
powers. These cases, all determined after the first 
Colonial Grovernors' Act, supply the best possible key to its 
construction, and show that governors will not be crim- 
inally liable except for wilful misconduct. 

Such being the scope of the first Colonial Grovernors' 
Act, there was a later Act which extended it to all officers 
of the Crown abroad, and which is couched in terms con- 
veying a similar import. The 42 Geo. 3., a 85, recites : 

"That persons holding or exercising public employment out of 
Great Britain, often escape punishment for offences committed by 
them, for want of courts having sufficient jurisdiction, or by reason 
of their departing from the country or place were such offences have 
been committed ; and such persons cannot be tried in Great Britain 
for the offences, as the law now stands, inasmuch as such offences 
cannot be said to have been committed in any county." 

And then it enacts : 

" That if any person who shall be employed in any civil, or mili- 
tary station, or office, out of Great Britain, or shaU hold or exercise 
• any public office, &c., shall commit or be guilty of any crime or offence 
in the execution oj^ or under colour o^ or in the exercise of such 
office, &c., such crime may be prosecuted in the court of King's 
Bench in England, on information exhibited by the Attorney-General, 
or indictment, &c. And all such persons shall, on conviction, be 
liable to such punishment, as may by any laws now in force be in- 
flicted, for any such crime, misdemeanour, or offence committed in 
England, and also be liable at the discretion of the King's Bench, to 
be adjudged incapable of serving the Crown in any olier office or 
station, civil or military." 

Language which plainly implies that the case is one of 
grave moral culpability, as it must be, if it is a crime or 
offence committed in the exercise of, or under colour of a 
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high office. In the only case under the Act, in which it 
was held that it did not apply to felonies under colour of 
the office, it was laid down that the scope of the Act was 
similar to the former one : 

"The object of the Act was in the same spirit as the previous Act, 
to protect subjects against the criminal and fraudulent acts of persons 
in public employment abroad, in the exercise of their employments, and 
to reach a class of public servants which the other Act did not reach.'' 
(Lord Ellenborough, Rex v. ShaiVy 5 Maule and Selwyn's Reports). 

And the Act may further be construed by means of the 
reference to offences of the like nature in England, t. e., 
indictable offences by magistrates, who are only indict- 
able for wilful breach of duty, or for acts wrongfully done 
under colour of their office, or under pretence of acting 
in it (Rex v. Dobbin, 7 East's Reports, 218.) And though 
if the act be void in toto, and so utterly illegal, it sub- 
jects the magistrate or officer to adion (Orom v. Forester, 
6 Maule and Selwyn's Reports, 314), yet, for a c^nminal 
prosecution there must either be wilful illegality or a 
bad motive for an act within the powers of the office, 
and mere misconduct, as acting without sufficient evidence, 
will not suffice for a prosecution. (Ex parte Fentiman, 
2 Adolphus and Ellis's Reports, 127.) 

This is more clearly so in the case of a governor, 
because his powers are, at the same time far more 
extensive and less certain and defined, and so he is more 
liable to fall into honest error or mistake in the exercise 
of their powers, especially on occasions of emergency. 
Hence the uniform language of the authorities is, that 
his acts are to be considered with extreme indulgence. 

Since the great case of Mostyn v. Fabriffas, the case of 
the governor of Gibraltar, decided in the time of Lord 
Mansfield by the Court of King's Bench, it has never 
been doubted that a governor or military commander is 
legally liable (civilly or criminally, as the case may be) 
for acts wholly illegal: that is^ such as he could not, 
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UBder any circumstances, under ordinary law do or 
direct, or such as must, primd fade, be ill^al, as an 
arbitrary arrest in ordinary times. And numerous 
cases are to be found in our books — ^as in which mili- 
tary commanders, for instance, have been held liable, in 
ordinary times, for the execution of sentences of courts- 
martial directed by them upon persons not liable to their 
jurisdiction, either because not amenable to military law, 
not being military persons (and there being no rebellion 
or martial law), or not being amenable to any charge 
reasonably within the competence of a court-martial, (a) 
And it was thrown out, and is clear law, that assuming 
utter, and wilful illegality, and death resulting, the 
parties directing it would be liable for murder ; though, 
on the other hand, a Court of Error has held that if there 
were jurisdiction, and reasonable grounds for a charge, 
or reasonable belief, there would not be even a civil 
liability* It is curious that the only case in which the 
doctrine has been applied, in our own day, was a case 
also against a governor of Gibraltar, which is thus stated 
in the published law report : — 

" In November, 1831, the plaintifl^ a British merchant, was residing 
at Gibraltar, of which the defendant was the lieutenant-governor, acting 
as governor. On the 3rd of that month, between the hours of ten and 
twelve in the day. Colonel Mair, the military secretary of the defendant, 
surrounded the plaintiff's premises with a detachment of troops, and 
searched a house immediately adjoining for the person of Torijos, a 
Spanish general, who was suspected to be secreted there. During the 
search, which proved to be unsuccessful, the plaintiff upon attempting 
to leave his house, was prevented from doing so by a sentinel placed 
at the door. To show that the defendant had directed the search, it 
was proved that he had often expressed a wish to arrest the general ; 
that Colonel Mair was his military secretary and was unattached ; 
that Colonel Mair had demanded and had obtained the command of 
the soldiers employed on the occasion from their officer, and that the 
%ta/r(^ could not have taken place without the authority of the governor J^ 

(a) See Wa/rden t. BaUepy i Taunton's Reports, and, in error, 4 Matde 
and Selwyn's Beports, and ^ael v. Verelot, 2 W. Blackstone, 10d8« 



/ 
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That is to say, and it is most important to be observed, 
tbat even in a case of civil liability for an act alleged to 
have been illegal, it was assumed to be necessary to give 
evidence, that. the defendant direcUy caused the parti- 
cular act in question. 

" The learned judge left two questions to the jury : first, whether 
the search made by Colonel Mair was by the orders of the defendant, 
and if so^ secondly, whether the assault and imprisonment of the 
plaintiff were the rucessary consequence of such orders ; adding, that 
when a party authorizes an act to be done by another, he is respon- 
sible for all that the other does in the necessary execution of his 
authority, and that it was for the jury to say whether the refusal to 
allow the plaintiff to leave his house during the search was necessary 
for the due execution of the orders given to Colonel Mair.'* 

The jury having found for the plaintiff, the Court held 
that the direction was right, and Lord Chief Justice 
Tindal said : — 

" The question is, whether sufficient evidence was given to war- 
rant the jury in coming to the conclusion that the assault and im- 
prisonment complained of were authorized by the defendant. The 
defendant had repeatedly expressed a desire for the apprehension of 
the Spanish generaL The soldiers employed to make the search 
were not called out in the regular manner, but were commanded by 
Colonel Mair, the military secretaiy of the governor, who was un- 
attached These were all strong circumstances tending to show that 
the search was made by the directions of the defendant. Assuming 
that there was evidence that the search was made under the authority 
of the defendant, the next question is whether the act complained of 
by the plaintiff was within the scope of that authority. It appears 
that the object was not to search the plaintiff's house, but the one 
immediately adjoining : that the person .of the Spanish general was 
unknown to the soldiers, and that the plaintiff on attempting to leave 
his residence was compelled to return. The question whether this 
act, which undoubtedly amounted to an assault and false imprison- 
ment, was within the scope of the orders given by the defendant, was 
explicitly left to the jury/' {Glynn v. HotLston, 2 Manning and 
Granger's Reports, p. 344.) 

So another learned Judge : 

" It cannot be disputed that the assault and imprisonment com- 
plained of were iUegal, and the only question is whether they voere 
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authorized by ihe defendant. The troops were wnder the immediate 
direction of the military secretary of the defendant, who had been 
frequently heard to express a desire to capture the general ; and 
(Uthoiigh the act complained of was done by the military wnder the 
comvfumd of hM secretary^ it did not appear that the defendant had 
ever disavowed it, or had ever expressed any disapproval of it. (Mr. 
Justice Boaa^iquety ibid,) 

So that even when the act complaiB^d of had been 
done by men under the immediate command of the 
governor's military secretary, yet, as it had not been 
done under any orders or directions from the governor 
himself, it is implied that if he had disavmved or disap- 
proved it, he would not have been eve!i civilly liable ; and 
e converso, it follows, that the mere absence of disapproval 
or disavowal would not be enough to involve such liability, 
if the act had not been done by men under the imme- 
diate command of the governor or his secretary, or some 
one in the position of his servant, and, therefore, that if 
the military had been, as is the case under martial law, 
under independent military authority, the governor 
would not. have been liable for their illegal acts not done 
under hia orders or directions. The learned judge who 
tried the case put this beyond a doubt, for he said : 

^ The defendant had expressed a desire to apprehend the general, 
and the search was avowedly for the purpose of seizing him. The 
person commanding the troops employed in the search was the milir 
ta/ry secreta/ry of the governor^ who had fM mHAta/ry authority but what 
he derimdfrom the defenda/nt^ amd had no right to take the command, 
except by his directions. And it was a rhecessa/ry part of the orders 
given by the defendant, that persons attempting to leave the plaintiffs 
house should be stopped.'' (Mr. Justice Ershme, ibid,) 

So that a governor is not liable for acts done by the 
military not under his own orders, although he is liable 
for the necessary consequences of his own orders. The 
same principle has been affirmed in a case in which the 

I 
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court held that a party who has caused or directed an 
illegal act to be done by an officer against the person of 
another without reasonable cause, is lia;ble for all that is 
done by the officer in the ordinary discharge of his duty. 
The defendant had illegally given the plaintiflF into cus- 
tody, and the police handcuffed him and put him into a 
cage, or lock-up house, where he was locked up until the 
morning.. The Lord Chief Justice said :— 

^ The defendant seems to have yielded to Ms passion, and without 
any reasonable cause to have given the plaintiff into custody upon a 
charge of felony. He is thetefoie responsible for aU that was done 
by the oflSLcer in the ordinary dischai^ of his du^," {EdgeU v. Fraim^ 
1 Manning and Giangef s Beports^ 224.) 

So that, even sui^osing a governor or military com- 
mander to direct another to do an illegal act, he is only 
liable to the ordinary consequences of the order, or the 
ordinary incidents of the act, and not for unusual and 
unnecessary aggravations of it voluntarily committed 
by the officer without any orders or directions so to do. 
And these, it will be observed, were cases of civil suits, in 
which legal liability is the question ; whereas in criminal 
prosecutions there is the question of cuipahiliiy, which 
is not shown by mere illegality, for that, as is often 
seen in the case of a magistrate, may be through honest 
error and mistake. The cases already cited show that a 
governor is not liable to criminal prosecution even for 
acts illegal, unless they appear to have been wilfully or 
culpably illegal, and so as to error or excess in the 
exercise of power } here again, the error or excess 
must have been so great as to. be ci;ilpable : in the Ian-* 
guage of the courts he must have greatly exceeded the 
Jine oi his duty ; so greatly, that he can be fairly deemed 
crimindL 

With regard to the legality of the acts of governors of 
colonies, that of course must depend upon their power 
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according to the law of the colony, whatever that may 
be. As was said by Lord Chief Justice de Grey in the 
great case of Mdstyn v. Fahrigas : — 

"The governor is the King's servant, Ms commission is from him, 
and he is to execute the power he is invested with by that commis- 
sion, which is, to exercise the laws of the colony." (Mostyn v. 
FahrigQSf Cowper, 169.) 

What the laws of the colony are, depend, first, upon 
whether the laws of England have been introduced and 
established there wholly or in part, and if so, to what 
extent, and if not, then what other law is in existence 
there. The general rule is that thus stated by Black- 
stone : 

** Colonies are no part of the mother-conntry, but distinct, though 
dependent dominions. In conquered or ceded colonies that have 
already laws of their own, those laws remain in force until changed 
by competent authority, and the common law of Elhgland, as such, 
hath no allowance or authority there ; while, on the other hand, it 
liath been held that if an uninhabited country were to be dis- 
covered and planted by English subjects, all the English laws then in 
being, and which are the birthright of every subject, are immediately 
then in force. {Blachton^a Commentaries, voL i. Introduction) 

It was Tiever so held as a universal proposition, as shown 
by the author in his Commentaries on Marticd Law, but 
that is not material for the present purpose, for it applies 
only to English-horn subjects (or their descendants), whp 
are for obvious reasons not likely to be in rebellions in a' 
colony ; and the great commentator adds this important 
qualification : — 

"But this must be understood, with very necessary and very great 
-restrictions. Such colonists carry with them only so much of the 
English law as is applicable to their own situation, and the condition of 
an infant colony — such, for instance, as the general rules of protec- 
tion from personal injuries. The laws of police and revenue, and a 

I 2 
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« 

multitude of other provisions, are neither necessary nor convenient 
for them, and therefore are not in force," {Commetiitaries, Introduction, 

B.4). 

It would be obviously impossible to maintain the 
general proposition, for it would involve absurdities and 
inconsistencies. Is it meant to be said that the feudal 
system, which, with villeinage, was in force here until 
the reign of Charles II., would be in force in a colony ? 
Or on the other hand, that in a slave colony, before 
emancipation, the great charters of our liberties, which 
expressly apply only to freemen, and to the realm of 
England, would be applicable and available, with the 
great safeguard of the liabeas corpus ? The true rule is 
that laid down by Chancellor Kent and other, great 
iurists, viz., that English-born colonists carry with them 
those great natural rights, which are the basis of the 
common law, and carry it with them only as to themselves 
or their ovm descendants, and not as to alien subjects, 
unless and until the English laws are, by some Act of 
imperial or local legislation, wholly or in part, adopted or 
become partially adopted by being used, and then only 
so far as they are so used and adopted. And, further, 
that, even as to themselves and their descendants, 
if they have the power of legislation, they may, at 
their pleasure, alter the law of England, and thus, for 
example, in Jamaica, the Royal Charter of Charlei; II. 
gave naturalrhom English subjects and their descend- 
ants the right of free citizens of England. 

" We hereby declare that all children of any of our noitwral-horn 
subjects of England, to be bom in Jamaica, shall be reputed to be 
free denizens of England, and shall have the same privileges as our 
free-bom subjects of England." 

And 80 when the Crown grants, as in the case of 
Jamaica, a legislative assembly, it is as in that case :— 

' '* To make laws for the public peace aad for the government of the 
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island, as nearly as corwmiently may he agreeable to the law of 
England,*' 

Which necessarily implied the power of exceptional 
legislation contrary to that law ; as, for instance, it im« 
plied an exception of laws of personal liberty. as applied 
to slavery. And so when an Act of imperial or local 
legislation extends English law to a colony, it will not be 
generally, but so far as it may have been actually used and 
adopted, or so far as it may be used and adopted ; as in 
the instance of the statute (1 Geo. II. clO) which declared, 
as to Jamaica, that : — 

<^ All laws and statutes of England which have been at any time 
esteemed mtroducedy used^ or adopted, ace^ted, or received as laws in 
the island, should be declared to be laws in the island.'' 

In exact accordance with which, is the doctrine of 
Chancellor Kent as to America, where he says, that : — 

^ The common law, so fa/r as applicahlej was recognised and adopted 
by the constitutions of several states." (Kent^s Commentaries, vol. L, 
p. 527.) 

Adding that they were imported by tlieir ancestors, as 
far as applicable, and sanctioned by charters and colonial 
statutes \%bid,), which is the true principle, viz., that 
naturaJrhorn subjects carry with them the right to such 
broad personal righis as are necessary, and the right to 
use and adopt any part of the laws of their native country 
which they find applicable. The contrary theory is un- 
tenable^ for the common law is Ux hci, the custom of the 
realm, aud so can only be of force within the realm 
until adopted or extended. And so as to all Acts declara- 
tory of it. 

This is the doctrine which has been established by 
various decisions of the Judicial Committee of the Privy 
Council, the supreme court of appeal from the colonies ; 
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and it wa^ thus laid down by a judgment of that august 
tribunal : — 

**It is said that in a settlement made by colonizmg, the subjects of 
4iie Grown carry with them the laws of Englaiid. There is, however, 
a limitation to which it ia material to attend ; fox, as Blackstone 
says, it is only 90 rmick of the English law as is wpplicahU to their 
situation." {MqAjor of Lyons v. East Iiidia CompamAj, 1 Moore's Privy 
Council Cases, 298.) 

And the doctrine, even thus limited, only applies to 
JSnglish-horn subjects and their descendants. As to alien 
races — slave or free — under our rule, the doctrine has no 
application ; and their rights are entirely governed by 
the laws of the colony, or by any imperial laws specially 
applicable thereto, and they can only claim the benefit of 
the common law of England so far as it has been actually 
adopted in the colony, and so far as it is consistent with 
coloAi^il legislation. Subject to the assent of the Grown, 
colonial legislatures have power to make any laws, save 
upon th« conditions imposed by imperial statute — ^that 
they can make no law contrary to any imperial Act, 
relative to the particular colonies, and passed since their 
acquisition, or since the statute in question^^ which 
pn^cted : — 

*<Thftt all laws now or hereafter in practice, or pretended to be in 
force ia auy of the plantations, which are in any way repugwmt to 
amy law to 6d hereafter made in this kingdom : so fa/r as smh law shall 
relate to and mention the said plantations, shall be illegal and void." 
(7 & 8 William III, c. 22, s. 9.) 

Apart from this statute, which only applies to imperial 
Acts since then, the general rule is thus stated:— 

" Though it is competent to Parliament to legislate for the colonies^ 
yet a colony is wo/ considered as affected by Acts of Fa/rliament passed 
after its acquisition ; and while it is subject to other legislative autho- 
rity (whether that of the Sovereign in Council, or a local council or 
;assembly), unless it is mentioned m the Act by name, or by general 



LAWS OP THE COLONIES. 119 

designation, as * The Colonies* of the * West Indies,' or unless the Act 
be;, in its nature, obviously intended to affect aU our possessions. But 
in a colony acquired by occupancy, Acts passed before its acquisition 
came into force upgn that event, as part of the general law of England, 
as to all provisions at least, not unsuitable to its several circumstances, 
though it is otherwise in the case of conquered or ceded colonies, 
which remain subject to pre-existing law^ and are not in general 
affected by statutes of the United Kingdom passed before its acquisi- 
tion. (BlacJcstone^ Gomnentaaies, by Stephen, vol, i, p. 102.) 

.Thus for Instance, in the case of Jamaica, which was 
originally conquered, and then had Spanish law, when it 
was re-settled by English-born subjects under charter, 
there was a legislative body established, and afterwards 
(in 1680), a legislative assembly; so that on neither of 
the above views could previous laws of this country apply, 
except such as were afterwards applied by local or im- 
perial legislation, as, for instance, the Act (of George II), 
which established all laws which up to that time had been 
used or adopted, which could not, of course, have included 
any Acts relative to personal liberty, as regarded the alien 
race of negroes, who were then in slavery, and who, on 
the one hand, were not entitled to the benefit of the 
doctrine that English-horn subjects carry with them the 
common law ; and, on the other hand, were not likely to be 
included in any use or adoption of the English laws 
protective of personal liberty. And no English statutes 
can possibly have been extended to Jamaica, save such 
as had been used and adopted there prior to George 11. 
AU other law, then, is either so much of the common 
law as had been used and adopted by the English-torn 
subjects, and their descendants, for their own benefit and 
protection, including, above all, martial law in time of 
war, or the colonial statute laws. And it is to be observed 
that colonial legislatures are absolute and supreme in 
their legislative power over the colonies, only subject to 
the condition that any laws they pass shall not be repug- 
nant to imperial statutes expressly applied to the colonies. 
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This has been laid down by the Judicial Committee of 
the Privy Council, referring to the grant of a legislative 
assembly in Jamaica. 

" That Act of the supreme governing authority in England consti- 
tutes the legislative body in Jamaica, and gives that body the power 
(subordinate, no doubt, to that of the Parliament of Great Britain, 
and subject to its control, if it chooses to exercise it) to enact laws 
which will bind all the inhabitants of the island." {BeoAJimont v. 
Burgess, 1 Moore's Privy Council Reports, 76.) 

This applies, even as to the English subjects of English- 
born descent ; and of course as to aliens, even although 
free subjects, it applies Afortiorif nor can the latter claim 
the benefit of any part of the common law not expressly 
extended to them by enactment or by actual use and adop- 
tion in the colony, so that, beyond all doubt, they would 
be bound either by the common law power of declaring 
martial law in rebellion, or by any local Act allowing 
it ; more especially looking to the reason of the common 
law upon the subject, which arose in ages when this 
country was, by the existence of villeinage or serfdom, in 
a state nearly resembling that of a slave colony, and the 
great object of our law allowing martial law in rebellion, 
would be to allow of its exercise against the only class at 
all likely to rise in rebellion, viz.^ the alien races subdued 
under our rule. 

The important point to be observed is, that the more 
the common law is supposed to be extended to a colony 
in right of English blood and descent, the more it must 
be considered to be in favour of and for the protection 
of those subjects of English descent, whose birthright it 
is presumed peculiarly to be. So that this theory, which 
has lately been proclaimed upon such high authority, 
only makes all the clearer the power of a governor to 
proclaim martial law for the protection of the subjects of 
English descent whenever really required for their pro- 
tection ; as in cases of a really dangerous rebellion of 
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those of a different, perhaps hostile, race. And this, 
although a legal argument, goes to the root of the whole 
question as to the application of martial law in a colony, 
because it shows how entirely fallacious it is to liken it 
to a case of martial law as between those of British 
blood and descent, which can scarcely occur — at all events 
in these times, and especially in a colony, — where they 
form a class and race mutually bound together by common 
ties* of blood, not at all likely to come into collision or 
conflict among themselves ; whereas, on the other hand, 
as between those of British descent and those of a differ- 
(snt race very likely to be hostile, or to be occasionally 
excited into insurrection by the smouldering antagonisms 
of race, especially in colonies which have been cursed by 
the animosities of slavery, the necessity for it is not 
unlikely to arise. There is not only a legal, but a moral 
fallacy in any argument which insists upon judging of 
the necessity for martial law as the same in these two 
opposite kinds of case. In the one case, moreover — that 
of rebellion of English or British origin — it must be 
political in its character, and not likely to be marked by 
any great atrocity. In the other case, it will be a rebel- 
lion which has its origin in animosities of race ; it will be 
that most dangerous of all wars, a war of races ; it will 
be a deadly feud between men of different colour and 
different blood, as well as different class and perhaps creed ; 
and when to all this is added a great admixture of savage 
character, or the angry recollections of slavery, it will be 
seen that there needs must be in such cases of insurrec- 
tion all the most terrible elements of danger : a danger 
infinitely more terrible than any which could arise in a 
rebellion of those of British blood. No doubt, since 
emancipation, even among the negro race, a new gene- 
ration of freemen, born on British territory, have grown 
up entitled to all the rights of British subjects, by the law, 
as then existing, but still they remain a different and 
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distinct race ; though they are our British subject8'^2^s are 
the inhabitants of India — they are not subjects of British 
blood or descent; so that, legally and naturally, the great 
distinction remains, which so infinitely enhances the 
necessity for martial law in rebellion, hecause it so 
enhances the danger of a rebellion of coloured races 
against the subjects of British descent, and therefore 
renders the legality of martial law in such a case so 
iiiuch stronger and clearer. 

It, therefore, is a reasonable application of the common 
law in favour of the British-born subjects in a colony, 
that it should allow them the power of proclaiming 
martial law for their protection, in the case of a rebellion 
of subjects of a different and probably hostile race, and 
all the considerations of danger which might amount, in 
a former age, to a case of necessity for it in this country, 
apply with infinitely greater force in a distant colony, 
where those of British descent are a small portion of the 
inhabitants, and the rest are of a different race. 

Assuming, therefore, that the common law (as has been 
shown) allows of martial law in time of rebellion, even 
as between those of British descent, when the danger 
must be of the lesser degree, it must needs, d, multo 
fortioriy allow of it abroad in a distant colony for the 
protection of those of British descent against the greater 
danger of a rebellion of those of a different race, vastly 
preponderating in numbers. 

There can be no question as to the power of a governor 
to declare martial law in a colony in such a case ; for 
though the terms of a commission as governor are 
general, it carries with it, clearly, all powers that can 
fairly be deemed necessary for the great purpose of 
government protection. 

^The governor of a colony lA captain-geneial of the forces, by sea 
imd land, witliin his province ; he has the custody of the great seal, 
with the power of lord chancellor. {Stake's British Colonies^ 150.) 
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By the terms of his commission he is invested with legislative as 
weU as executive power." {IMd,) 

The terms of the commission of a colonial governor 
have la,tel7 been laid before Parliament in a despatch 
containing the commission of the Governor of Jamaica, 
superseding the former governor, whose commission was 
in like general tertns, though the commission is accom- 
panied by general instructions to colonial governors, or by 
special instructions to the governor of the particular 
colony. The powers of the governor as contained in the 
commission are general. 

"We, reposing especial trust and confidence in the prudence, ^ 
courage, and loyalty of you the said Sir Henry Knight Storks, of our 
especial grace, certain knowledge, and mere motion, have thought fit to 
constitute and appoint, and do by these presents constitute and appoint 
you to be our ca^tam^ieneral emd gov&mor-m^ckief in cmd over ov/r said 
Island of Jamaica, and the territories depending thereon, and also ofaU 
forts amd garrisons erected a/nd established, or which shall be erected 
and established within the same, for and during our pleasure. And we 
do hereby authorize, empower, and command you, while these pre* 
sents shall remain in force, to do and execute aU iMnigs vn due maimer 
that shall belong to you/r said command, and to the trust we ham re- 
posed i/n you, according to the several powers and authorities granted 
or appointed to bim the said Edward John Eyre by bur aforesaid 
commission, and by our instructions under our sign-manual and 
signet therewith given him, and according to such farther powers, 
directions, and authorities as have been or shall at any time hereafter 
be granted or appointed him or you under our sign-manual and signel^ 
or by our order in our Privy Council, or by us through one of our 
principal secretaries of state, and according to such reasonable laws 
and statutes as are now in force, or as shall be hereafter made and 
agreed upon by you, by and with the advice and consent of the 
Legislative Council and Assembly of our said island. And we declare 
our pleasure to be that except in respect to the appointment of the said 
Edward John Eyre, the aforementioned commission, and all inBtruc- 
tions heretofore issued to the said Edward John Eyre, under our sign- 
manual and signet, or by our order in councO, or by us through one 
of our principal secretaries of state, and all appointments, nomina- 
tions, and dispositions, made by or by virtue of such commission or 
instructions, shall remain in full force and eflPect. 

" And we do hereby require and command all officers, ministers, 
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ciyil and military, and all other the inhabitants of our said island, 
and the territories depending thereon, to be obedient, aiding and 
assisting unto you or to the officer administering the government for 
the time being in the execution of this our commission, and of the 
powers and authorities herein contained," 

As to which latter clause it is to be observed, and it is 
most important to bear in mind, that the commander- 
in-chief of a colony has an independent commission from 
the Crown, and reports, and is responsible to, not the 
governor, nor even the secretary of state for the colonies, 
but to the secretary of state for war. And further, that 
according to the instructions to colonial governors, 
although the latter has the general disposition of the 
forces, or the general movements to be made, or the 
general measures to be taken, the commander-in-chief 
has the direction of the execution of such measures or 
movements, and of all matters of detail ; so that he, and 
not the governor, would be responsible for them ; and 
while the governor would be responsible for the declara- 
tion of martial law, the commander-in-chief would be re- 
sponsible for its execution. The regulation runs thus : — 

'* It is his duty (the governors), except in the case of invasion, or 
assault by a foreign enemy, to issue to the officer in command of Her 
Majesty's forces within the colony orders for the march and distribu- 
tion of troops, for the formation and march of detachments and 
escorts, and generally for such military service as the safety and wel- 
fare of the colony may appear to him to require ; but that all the 
military details regarding such distribution and the manner in which 
the detachments shall be formed and composed rest with the military 
officer, who is responsible that they are conformable in every respect 
to the instructions issued to him by the governor." 

In the great case of Mostyn v. Fabrigas (Cowper's Re- 
ports), Lord Mansfield said : — 

" It is truly stated that the governor is in the nature of a viceroy ; 
and his authority is delegated to him by the King's letters patent 
under the great seal. There may be cases in time of war — or mutiny 
— in which a governor would be justified, though he acted very 
arbitrarily, in which he could not be justified in time of peace." 
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And Lord Chief Justice De Grey -said : — 

"The governor is the King^s servant — ^his commission is from him ; 
and he is to execute the power he is invested with under that com- 
mission, which is to execute the laws of the colony." 

It might safely be said that the governor of a colony 
had at least, by virtue of his commission as viceroy, any 
power which a secretary of state or the executive govern- 
ment of this country would have by the common law, on 
the ground of necessity for the safety of the state. And it 
was settled as long ago as the times of Lord Mansfield and 
Lord Hardwicke, that a secretary of state might order the 
arrest of persons suspected of treasonable practices (En* 
tick V. Lord Carrington, 2 Wilson's Reports, 288), or order 
impressment of seamen for the royal navy in time of war 
{Rex V. TM}8y Cowper*s Reports, 512^, or, as Mr. Justice 
Foster stated, levy war for the defence of the state against 
rebellion : both which latter rights or powers that great 
lawyer showed to be based upon the same principle as 
that upon which later lawyers have based the lawfulness 
of martial law as to soldiers, viz., necessity for the safety 
of the community. {Grant v. Ooidd, 2 H. Blackstone's 
Reports.) 

It would follow that even in a colony where the com- 
mon law prevailed — perhaps it should be said especially 
in such a colony — a governor would have a right to 
declare martial law in a case of necessity for it, and, d 
fortiori, against an alien race, and that even at common 
law he could order arrests or deportations in times of 
danger or emergency. 

And such seems the effect of the, later authorities. 

It has been held by a great judge, and affirmed by the 
Judicial Committee of the Privy Council, that — 

"Even a naval or military commander may be supposed to cany 
with him such portion of the sovereign authority as shall be neces- 
sary to provide for the exigencies of his service." 
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And the reason given for it is eminently applicable to 
the case of a governor in a time of rebellion. 

" But that is only applicable to the case of a commander earryvng 
on wa/r m a remote quoHer ; and the authority necessarily incident to 
that situation, {Hill v. Bigge, 3 Moore's Privy Council Cases, 482 ; 
€ammm v. Kyte^ 3 Enapp's Privy Council Cases, 332.) 

• 

For that is precisely the case of the governor of a colony 
in a rebellion excited against those of British descent by 
those of a different and hostile race. By the common 
lavr rebellion is always constructive war against the 
Crown ; but in the case of a ^colonial rebellion, it is 
really and actually a case of war, and a war between 
races. And the Court of King's Bench has determined 
that, in the case of a colony such as Jamaica, where the 
common law has been, as to British-born subjects — at all 
events as to personal rights — ^introduced, the governor 
has authority, merely by virtue of his commission as 
governor, without express words, to appoint an officer to 
command all such of the King's subjects as are armed, 
or might arm in defence of the settlers in the colony ; 
and that this appointment vested in such officer the right 
to command the military forces there. {Bradley v. Arthur^ 
4 Barnewall and Cresswell's Reports, 306.) The court 
said that as there was no statutable enactment on the 
subject, and that, as the Mutiny Act and Articles of 
War were silent upon it, the usage must be looked to. 

"As to the usage, the evidence was (and it was matter of proof) 
that the governor cannot appoint a civil indi^idual — that is, a person 
not having a military character — ^because he will not have the com- 
petent skill and judgment. The Grown exercises its judgment as to 
the persons who shall have the command in particular places, and the 
person imder the Crown entrusted with the care of- a whole district 
must, from time to time, say who shall be the persons exercising the 
military conmiand within it It is urged that the Crown had no power 
•to grant to an officer abroad power and authority to grant commis- 
sions. But, looking to the Articles of War, it appears to be taken for 
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granted that it is within the prerogative of the Crown, and that not only 
the Crovm itself , hut cUsb, under certain circumstancesy a governor may 
grant such commissions. In many cases it must he essentially necessary 
to the service that some person should hh appointed," {Ihid,) 

That Is, to a military command in a distant colony 
menaced by invasion or insurrection, to command all who 
may be armed in defence of the settlers, ^.e., especially the 
Britishrbom subjects of the Crown. This was held to be 
a power incident to the office of governor, because neces- 
sary for the defence of the colony. And, of course, it 
would follow that, in the sense and to the extent to 
which martial law might be necessary for its defence, he 
would not only be empowered but bound to issue a com- 
mand to a military officer to exercise the measures which 
in his judgment might be necessary for the suppression of 
rebellion. 

In Ohalmer's Opinion q/^ Eminent Lawyers^ vol. i., p. 
232, there is an opinion as to the prerogative of the Crown 
being vested in the governor of a colony — not only so far 
as expressly given by the terms of his commission — but 
as implied from necessity for the due performance of the 
duties o£ his office, or conformity to the usage of the 
colonies. It is true that the commission of governor does 
not. carry with it the whole royal, prerogative — no more 
than is necessary to the purpose of government — but it 
carries all that is necessary for those purposes — and all that 
is usually exercised. In a case which came before the Privy 
Council, and in^hich the governor claimed to exercise 
(in time of peace) a political power not reaUy necessary, the 
court said :— 

**There being no express authority fix)m the Crown, the right to make 
such an order must, if it exist at all, be implied from the nature of the 
office of governor. If the governor had, by virtue of that appointmenl^ 
the whole sovereignty of the colony delegated to him as viceroy, and re- 
presented the king, as the government of the colony, there would be 
good reason to contend that an act of sovereignty done by him would 
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be valid, and obligatory on the subject within his government, pro- 
vided the act would be valid if done by the sovereign himself. But 
if the governor be an officer merely with a limited authority from 
the Crown, his assumption of an act of sovereign power out of the 
limits of the authority so given, would be purely void, and the courts 
of the colony over which he presided would not give it any legal 
effect. We think that the office of governor is of the latter descrip- 
tion ; for no authority has been cited to show that the governor can 
be considered as having the delegation of the whole royal power in 
the colony as between him and the subject, where it is not expressly 
given him by his commission ; and we are not aware that any com- 
mission to colonial governors conveys such extensive authority. In 
the case in Chalmer*8 OpmionSy which speaks of the governor 
having the prerogative of the Crown, the opinion evidently refers to 
cases i/n which it is implied a« being necessa/ry to the due performcmce 
of the office, or conformable to the iisa^e of colomes. With respect to 
the dictum of Sir Walter Scott, that a naval commander on a 
distant station may be reasonably supposed to carry with him such 
portion of the sovereign's authority as may be necessary to provide 
for the exigencies of the service, it is clear that he was speaking of 
such authority, as being from the very nature of the case necessarily 
incident to the functions of a commander canying on war in a distant 
part of the globe. But no such necessity exists in the case of a go- 
vernor of a colony for the exercise of powers of sovereignty out of the 
ordinary and usual course. We are, therefore, of opinion that a governor 
does not, in the sense mentioned, represent the sovereign, and has not 
the character of a delegate of all the royal power. I^ therefore, the 
governor be an officer only with limited powers, which do not expressly 
include the act in question, is such an act authorized 1)y implication ? 
Implied powers way be gvoen to an officer as incident, either because 
Ihey are necessa/ry to its due execution, or beca/use they are such as Ixave 
been usually exercised by those who have borne it It is clear that a 
power to alter the laws by which a colony is usuaUy governed, where 
so extra<yrdinary a power is not necessary for the due discharge of the 
office of governor, is not so implied. It is equally clear that there is 
no evidence, nor have we any information of a similar power having 
ever been before exercised by previous governors, and therefore w^ 
cannot imply any authority from the usage and practice of the colony. 
We do not say that the power might not be delegated, otherwise than 
by letters patent ; we do not say that the king's pleasure, intimated by 
the secretary of state for the colonies, might not be sufficient. AU 
we say, is that the simple office of a governor alone — unauthorized by 
his commission — ^not proved to be expressly or impliedly authorized 
by any instructions, is not equivalent to authority from the Crown." 
{Cameron v. Kyte^ 3 Knapp's Privy Council Reports, 345.) 
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From this valuable exposition of the law on the Sub- 
ject, it will manifestly appear that the governor of a 
colony, though he has not <all the prerogatives of the 
Crown, has them so far as necessary to the due perform- 
ance of his office ; and that, therefore, if an emergency 
arises in which martial law is necessary, he has power to 
proclaim it, either by the common law, wh^re that law 
prevails, or by the absolute and prerogative power of the 
Crown, or by the great natural law of social self-defence 
where the common law does not prevail 

It would follow from these authorities that, assuming 
a state of rebellion in a colony which would render it 
necessary to resort to martial law for its suppression, it 
would be legal and allowable to do so y and the governor 
would have authority to declare and exercise it, apart 
from any local law authorizing it, in a rebellion against 
subjects of British descent by those of a different race, 
because such a rebellion must from its nature, as a 
war of races, be infinitely more dangerous and formidable 
than any rebellion of British-born subjects possibly could 
be, if a rebellion of subjects of British descent were at all 
likely ever to take place in a colony. But, as already has 
been shown, a colonial legislature would have power to 
enact martial law on occasion of rebellion ; and asj for the 
reason just referred to, a rebellion in a colony must be 
one of a different and hostile race, largely overnumber- 
ing those of British descent, and bound together by the 
strong tie of community of race and sjrmpathy of feeling, 
rebellion must be infinitely more dangerous in the colonies 
than at home, and martial law would be infinitely more ne- 
cessary for its suppression, the colonial legislature would 
probably pass laws to provide for the exercise of it even 
before actual rebellion, and in presence of an appre- 
hended rebellion, or of any appearance of danger. Ac- 
cordingly there are in many of the colonies such local 
laws, which plainly refer to martial law in the sense in 

K 
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t^rhich it Was Used at .common law, viz., as the law of war. 
7hus in Jamaica^ for example^ there was a statute which 
enacted : — 

"That on eveiy apprehension and appearance of pvhlic danger or 
invasion, the commander-in-chief do call a council of war, and with 
their advice and consent cause the Articles of War to he prodaivmed, 
from, which Baid pnblieadon the mairtial taw was to be in foiee ; and it 
fihould then be lawful for the commander'-in-chit^ to command the 
persons of any of the King's people, and also their negroes, &c., for 
services for the public defence ; and, generally, to pull down houses, 
&c. ; and, generally, act and do with aU full power and authority all 
such things as he and the council of war may think neceesaiy and 
exx>edient» for the King's service and the defence of the island ; pro- 
vided that 80 soon as the common law revvoes and is in force, the 
negroes, &c., employed should be discharged ; and to the end that it 
may be certam when llie martial law ceaseth, and the common law 
xernves and taketh place, it is provided that upon dischaigiDg the 
soldiers from their ann% mattdal law should cecue, and the common 
law take its place (Jamaica StattUe BooJc^ 33, chap. 2, cap. 21, sect 2), 
And the governor, with advice of a general council of war, was em- 
powered to make and establish articles of war (sec. 5). I^vided that 
nothing shall be deemed to give any captun-general or commander- 
in-chief any power for sending any person off the island against their 
will, or to do any other act oontraiy or repugnant to the known law 
of England or of this island ^\a). 

It would appear too plain to require to be argued, that 
an Act using a t^rm already Well known, must be under- 

(a) That u^ so aiuoh of the law of Buglahd as has been adopted in 
or extended to this island ; which, aa already shown, not only would not 
exclude but would especLEklly include the power of declaring martial 
law in time of i^bellioii ; and the -obtious meaning of the proTiso is that 
the power of dedariag it in time of oppniheindeA rebeUioiiy which would, 
of course, be a rebellion of the negroes, should not aUow of military iin- 
prisonment or deportation of British-bom subjects, except in cases where 
ii would be aUowed by the law of England, so fig as adopted in the colony; 
and even the law ci Inland would allow of it in an emergency. No one 
can suppose this proyiso applied to th& negrotSy who would be only too happy 
to get away from the colony, seeing that they were in slavery. The notion, 
therefore^ that eren as a matter of constmotion (the Act itself haying long 
been repealed), this proTiso mihtated against the power of exercising martial 
law against the negroes, is obyioosly untenable, and would make the Act 
nugatory. 
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stood to use it in. the sense in which it has been hitfaerta 
nnderstood, and therefore that an Act allowing martial 
law must mean fea? tnartialia, or the law of war. The 
whole frame of such an Act, it is obvious, supposes martial 
law to be the law of war, especially as, in case of rebeK 
lion, it would, of course, be a rebellion of an alien race 
against the British, and the Act is for the protecHori of the 
free British subjects. This is made more manifest where, as 
in the earlier Jamaica Act just quoted, martial law is de- 
scribed as the '* Articles of War ;' and further is expressly 
described as suspending the ordinary law. 

All this, it is manifest, would be in exact accordance with 
the authorities already adduced from English law, under 
which martial law was considered as a temporary suspen- 
sion of the ordinary law, and a substitution of the mor^ 
absolute arbitrary power of military law. The governor 
in council probably would have power to make articles 
of war. That power, at all events, would be given by 
statute, until modern times, when local or imperial Acts, 
establishing articles of war, were passed, and ultimately 
it was provided that the English Articles of War and the 
Mutiny Act (with certain exceptions) should apply to the 
colonies (a). 

So in a more recent Act in Jamaica, an Act which was 
passed in 184*4, with the assent of the Queen in Council, 
and expressly allowing ^* martial law," not only in actual 
rebellion, but on any appearance of danger. That Act 
implied the common law power of martial law, for it 
recited 2 — 

" That the appearance of public danger, by invasion or otherwise, 
ma/y sometimes make the imposition of m^irtial law necessary ; yet as, 
from e3i^en£nce. of the mischief' and calamities attending it, it must 
ever be considered as one of the greatest evils,** and then enacted 
*'lhat it should not in fature be declared or imposed but by the 

(a) Indeed, a Jamaica Aety 22 Yiot. g. 43, declares that tho Articles of 
War should be enforced during martial law. 

K 2 
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opixdon and advice of a council of war, and that at the end of thirty 
days it should determine, unless continued with the advice of a 
council pf war, and further, that the governor should be authorized, 
with the advice of a council of war, in the event of disturbance or 
emergency of any kind, to declare any particular district under 
martial law." (Jamaica Statv/te Book, 9 Vic, c. 35, s. 96.) 

Now, it is obvious, that this Act, like the former one, 
meant, by martial law, that which the phrase imported ; 
and what it had always previously been understood in law 
to mean, viz., the law of war. At the time it passed, the 
Articles of War and the Mutiny Act were in force in the 
colony, and they applied, and only applied, to the soldiers 
in the service of the Crown, which would include the 
militia when called out and embodied; so that the 
"martial law'' in the above Act must have meant what 
the phrase had long been understood to mean — the law 
of war as applied to rebels ; that is, not regular mili- 
tary law, but such irregular absolute law as is used in 
armies in time of war. 

Even without express enactment, martial law, as already 
has been shown, would, upon principle, include, and apply 
to rebels, all the pains and penalties of regular military 
law as laid down in the Mutiny Act and Articles of War 
with regard to soldiers of the Crown, under .which excit- 
ing to sedition or mutiny is a capital ofience (a). 

^ Offences cognizable under martial law are — intelligence with the 
enemy or rebel, concealing letters or messages from or relieving an 
enemy or rebel, mutinous assemblages, and seditious or mutinous 
words, concealing traitorous or mutinous designs, or not endeavouring 
to suppress them, or coming to the knowledge of any intended mutiny 
or rebellion without giving notice thereof," &c {Vide MacArthur on 
CovH-Martial, vol. i.) 

But, as already shown, the Mutiny Act and Articles of 

(a) Indeed, as already observed, there waa a Jamjuca Act (22 Vict. o. 43) 
expressly providing that the Articles of War should be enforced in martial 
law. That is, against the rebels, for they were already in force as regarded 
the soldiers of the Crown. 
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War are rather restrictive of the power of the Crown as 
to soldiers, and for the benefit of its soldiers ; and there- 
fore they do not apply in favour of rebels ; and whether 
they are or are not expressly applied to rebels, it has 
always been laid down that these Acts and Articles do 
not bind or restrain the Crown in war, ^o that, as to 
rebels, they would be liable to that absolute military law 
which is used in war; though, as regards the colonies, 
this would practically make no difference ; the provisions 
of regular military law in the colonies probably including 
all that it would be necessary to apply to rebels. 

*'The military law, as exercised by the authority of Parliameiit, 
and the Mutmy Act annually passed, together with the Articles of 
War, is not to be confounded with that different branch of the royal 
prerogative called martial law, which is only exercised in the emer- 
gency of invasion and insurrection or rebellion." {MacArtKur on 
Court-MarticU, L) The text writers on military law state that courts- 
martial are regulated by the Mutiny Act and the Articles of War and 
general orders, and that their practice is moreover regulated on points 
where that law is silent, chiefly by the customs of war, t.e., the usages 
of the British army. {Bmvmons on CoiMrt-Martial, p. 87 ; Bradley v. 
ArthwTj 4 Bamewall and Oresswell's Beports.) So it is laid down in 
that work, p. 97, that, ^ The proclamation of martial law renders every 
man liable to he treated as a soldier" that is, amenable to courts- 
martial imder the orders of military authority." (Svmmons, 14.) 

And rebels would not be entitled to the benefit of re- 
strictive or protective clauses in the Act, as to a court- 
martial being composed of a certain number of military 
officers in capital cases, &c., even if these provisions 
applied to the colonies, as they clearly do not, there 
being ^express provisions in the Mutiny Act that in the 
colonies courts-martial, even in capital cases, may be of 
three officers, and of either service. And the 152nd 
Article of War provides : — 

^ That any officer who sits on a court-martial shaU take an oath to 
administer justice according to the Articles of War and the Mutiny 
Act, and if any doubt shaU arise not explained by the Articles of War, 
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then acccrdrng to his eomcienee cmd ths best of hdewidentandrngf and 
the custom of war in the like cases." 

A provision which obviously applies to courts-martial 
tinder martial law, upon persons charged with being con- 
cerned in the rebellion, they not being the soldiers of the 
Crown^ so that the Mutiny Act and Articles of War do 
not in terms apply to them, or bind the Crown by any of 
the restrictions they impose ; while, on the other hand, 
the rebels are liable to all the pains and penalties of 
military law there imposed, to be administered by oflScers 
of either service according to their conscience and the 
custom of war ; that is, according to substantial justice, 
and the usages of the service in time of war. 

It would follow, clearly, from these "authorities, that, 
on the occasion of martial law in a colony, the governor 
would have power, if in his discretion it was necessary, to 
declare and exercise martial law against the insurgents, 
whether or nbt>.there was any local law which authorized 
it ; and it would further follow that during martial law it 
would be lawful for courts-martial, composed of three 
officers of either service, and of militia officers in actual 
service, to try prisoners for taking part in the rebellion, or 
for exciting the inhabitants to rebellion, and to sentence 
them to the penalties imposed by military law in cases 
of mutiny or sedition (a). And accordingly, when the case 

. (a) In India, mtn ia the lettled SresidencLei, it has bem asiumed that 
martial law was allowable, and it has been regulated by local ordinance. 
In 180^ by Hegulation X., the GoTemmeht of India declared that it may 
be expedient in certain cases, that the Goyemor-General should declare and 
establish martial law ; ioidthen it made proTision for the regulation of its set^ 
Tioe. This was put in operation, and in 1817 was subjected to the comment 
and exposition of that sound lawyer, the late Serjeant Spankie, the Judge- 
Advocate General of Bengal, and it is printed with his exposition in Hough*$ 
Military Law^ ed. 1835. So in MacAHhur on OouH-Martial, and Simmons 
on Court' Mcurtial^ all books of received authority in the British army, 
martial law is described as absolute military power, applying to the whole of 
the inhabitants of the district. And apart from any special ordinances, it hatf 
always' been assumed by the Indian Government that martial law was 
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arose in Oeylon^ in 1848, thU was actually done^ and was 
approved of and uphdd by the Crown as perfectly legal 
and proper— At all events as perfectly right and proper, 
though there, was. no local law to allow of it. 

On that occasion it was laid down by the most dis- 
tinguished statesmen, with the advice of the greatest 
lawyers, including the then and present Lord Chief Justices^ 
that in case of rebellion the governor of a colony could 
not be wrong in taking and acting upon military advice^ 
either as to the exercise or continuance of martial law, 
and entrusting its ^ execution to military authority — a 
view, it will be seen, in accordance with the whole current 
of authority. There was an enquiry before a Committee 
of the House of Commons, which comprised the most 
able lawyers ; and the law officers of the Crown (the 
Attorneys-General, first Sir J. Jervis, and then Sir A, 
Cockbum, and the Judge-Advocate General, Sir D. Dun- 
das) gave their opinions on the subject, in exact accord- 
ance with the views above stated. The general doctrinQ 
of martial law was thus laid down by Sir D. Dundas, the 
Judge-Advocate General, in the course of a long and 
elaborate examination. In answer to Mr. Stuart Wort- 
ley^ he put it upon the broad ground that r^>eUton is 
war ; and he said, with special reference to trial of rebels 
by court-martial :*--*« 

<^The effect of the prodamatioxi of martial law upon the inhabits 
ants gttiezally, ia to put themi all under martial law, and thoU is quite 
different from orddnary military Umv^ whdch is written lam foundinthe 
Mutiny Act and the Artideaqf War, Bui martial law, properly bo called, 
is not written law ; it is unwritten law ; it aiises upon necessity to be 
Judged of by the e^^eoutiye. Martial law comprises aU persons, civil 
or military, and it is to be executed by those who have to execute it, 
and Mthfully, with as much humanity as the occasion allows, and 
according to their sense and conscience." 

applicable to conquered or ceded territories, and its authority there has 
been affirmed by the decision of a Pri^y OounoiL [{MpMnetone t» Bedre" 
ehaud, I Knapp'a P.C.O.) as not subject to monicipai law. 
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This exactly corresponds with the doctrine to be found 
in the great text books of military law already alluded to, 
and received as authorities in courts of law. It also 
corresponds with the language of the Articles of War, the 
152nd section of which provides : — 

" That any officer who sits on a court-martial shall take an oath o 
administer justice according to the Articles of War and the Mutiny 
Act ; and if omy dovht shaU arise not em^lamed by thfS Artidea of War^ 
then, cuxordvng to Ms conscience cmd the best of his trnderstcmdingy cmd 
the custom of war m the like cases" 

Which, as already pointed out more than once, is ap- 
plicable to a case of rebellion, — the Mutiny Act and 
Articles of War only in terms applying to the soldiers of 
the Crown. The great contention in the Ceylon case 
was that martial law did not apply except to soldiers (as 
if rebels were not soldiers), and that, if it did, the courts- 
martial had not been constituted as required by the 
Articles of War and the Mutiny Act in capital cases ; 
but it was pointed out that this "was a double error, for 
that these restrictive provisions did not apply to the 
colonies nor to a state of war, and so not to rebellion 
in the colonies ; and the Judge-Advocate General laid 
it down :" — 

^^ Martial law is lex non scrypta^ which arises on a paramount 
necessity, to be judged of by the executive. Martial law applies to all 
persons. All are under it in the coimtry or district in which it is 
proclaimed, whether they be civil or military. There is no regular 
practice laid down in any work on military law as to how courts- 
martial are to be conducted, or powers exercised under martial law ; 
But, as a rule, I should say that it should approximate as near as 
possible to the regular forms and course of justice, and the usage of 
the service." 

In the sense thus explained, the Judge-Advocate 
General did not hesitate to say that martial law was a 
suspension of all regular or formal military law, and 
that opinion was upheld in the House of Commons by 
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persons of the highest position and experience Thus, 
Sir James Hogg, Chairman of the East India Company, 
said, no doubt with a perfect recollection of the sound and 
valuable official opinion of Mr. Serjeant Spankie, when 
Judge- Advocate General of Bengal, to the like effect : — 

" The Judge-Advocate was quite correct ;■ it is a suspension of 
all regular law, and cannot be the subject of regulation ; when mar- 
tial law is proclaimed, the commcmding officer must use his discretion/' 
{Hcmsca-cPs Debates, voL cxv., " CeyUm,'^ 1851.) 

The same view was put pithily by the most illustrious 
authority on matters of military authority, the Duke of 
Wellington, when he said that martial la/w is the tuUl of 
the commanding officer, meaning, of course, not that it was 
his arbitrary wiU, but, in his discretion, according to the 
best of his judgment and the usage of the service. The 
Duke, said in the House of Lords : — 

''That martial law is neither more nor less than the wiU of the 
general who commarnds the army — ^in fact, martial law is no law at all/' 
(Hansard! s Debates, voL cxv., ** Geylon," April, 1861.) 

This was said, it is to be observed, in a case in which 
the contention was that the rules of regviar military law 
were to be observed, and it only meant that this was not 
so, and that martial law was no law at all in that sense — 
in the sense of regular military law ; but that it was 
absolute and discretionary military authority. The same 
view was upheld by an eminent constitutional statesman, 
Earl Grey, who said on the same occasion : — 

" I was glad to hear what the noble Duke had said with reference 
to what is the true nature of martial law, for it is exactly in accordance 
with what I myself wrote to my noble Mend Lord Torrington, at the 
period of those transactions in Ceylon. I am sure I was not wrong 
in law, for I had the advice of Lord Cottenham, Lord Campbell, and 
the Attomey-General (Sir J. Jervis), and explained to my noble 
friend, that what is called proclaiming martial law, is no law at all, 
but merely for the sake of public safety, in circumstances of great 
emergency, setting aside aU law, and acting %mder the mUitary 
pow&r" (Ibid*) 
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That is to say, martial law is absolute discretionaiy 
military authority, such as the House of Iiords had held 
a century ago, and the Privy Council had held more 
recently (a), to be )Qot subject to the control of municipal 
tribunals, because necessarily a matter of mUitary judg- 
ment and military exigency, and therefore only capable 
of being understood by military tribunals ; as to that, in 
the first place, the military officers alone would be 
answerable for the execution of martial law, and they 
only answerable before courts-martial or commissions of 
enquiry appointed by the Crown. ^ This is what was 
meant by these eminent legal and constitutional authori- 
ties, not that martial law was no law at all in the sense 
of its beitig lawless Or under no restraint pr control, but 
that it was under mUitary restraint and control, and 
under the constitutional control of the Crown ; and that 
it was, in the words of Hallam, " the suspension of civil 
jurisdiction, and therefore of civil liability/' 

It is true that, on that occasion, with reference to the 
continuance of sentences of transportation or imprison- 
ment, after martial law was terminated, a legal doubt arose 
whether such continuance was justifiable in strict law ; 
but the terms of the despatch of Earl Grey(6) explaining 
the doubt, imply the practical legality of sentences of courts- 
martial, even capital, inflicted during martial law : — 

' '^Upoa receiving yom despatch, encloBii^ the miiiutes of the 
courts-maitial, which were held while maitiallaw was in force duiing 
the insurrection, I thought it right to cause the proceedings at those 
trials to he carefully examined for the purpose of ascertaining whether 
they appeared to ha/ve been conducted with as nmch reguicmty as the cir" 
vwmstances under which they were held would admit of. It appears 
that several of the prisoners brought before courts-martial during 
the existence of martial law, were sentenced to transportation, and 
are still undergoing the punishment thus awarded. Though I have 
no reason to doubt the guilt of the parties on whom these sentences 

(a) EVphinst&ne v. Bedrechaud, 1 Knapp's Privy Council Cases, 
(h) By whom the author has been fayoared with a copy of it. 
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were passed, or that tl\.ey had, in point of fact, deserved even more 
serious punishments than those awarded, I fear that, in strictness of 
law, there is no warrant for that to which they have been subjected. 
The proclamation of martial law is, in fact, no more than a decla- 
ration that, in circumstances of urgent public danger, M law is for a 
time siupended and that^ for the safety of the state, the government 
deems it necessary to set aside the ordinary rules of law by military 
force, and to proceed summarily to put down the rebellioD^ «r to 
punish M who ar$ concerned in UJ* 

That is, that, in the language of Hallam, martial law 
is such suspension, for the proclamation is said to be a 
declaration of it, and it would be absurd to suppose the 
officers of the Crown gravely declaring what did not exist 
It is only by such suspension that there could be the 
power of military execution. For, of course, killing in 
the field, in actual conflict, cannot be called "punish- 
ment f^ and on the occasion alluded to, men were, in 
fact, tried and executed summarily by courts-martial; 
the reason of which was thus stated : — 

'< Conrts-martiai are employed on such occasions in order to goard 
against the danger of subjecting innocent persons to militaiy ezeca* 
tion, by instituting an enquiry (though necessarily a very summary 
enquiry) into the guilt of the parties whose immediate punishment 
is necessaiy for the restoration of tranquillity." 

This appears to imply that enquiry is only necessary 
for the purpose of guarding against military execution 
of the innocent ; but it was forgotten that military 
execution of the ffuiUy would be equally unlawful, even 
as regarded prisoners taken in arms. It is implied 
that, if there is no doubt, it would not be necessary, 
and that men taken not only in arms might be shot 
at once — which, however, would be equally illegal at 
common law, if they could be taken without killing them; 
and it would only be legal by reason of martial law — but 
that it was not necessary to consider, as a bill of indemnity 
had passed: and the next passage shows that all this 
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applies to cases of martial law declared without any law 
to allow of it 

"But courts-martial so assembled have nothing in common with 
the tribunals bearing the same name, which, imder the Mutiny Act, 
take cognizance of military offences. Courts-martial of this descrip« 
tion have powers carefully defined by the laws imder which they 
are created, and which also prescribe what are the forms to be used 
in their proceedings, and in what manner they are to be constituted ; 
the sentences, also, which are passed by them become matter of 
record, and can be enforced by the civil authorities. This is not the 
case with courts-martial which are assembled for the punishment of 
rebels under martial law, without the sanction of any positive enact- 
ment. The sentences of such courts-martial add nothing to the 
legality of the punishments inflicted, and serve only to show that 
these punishments have not been inflicted without due enquiry into 
the guilt of those who are subjected to them." 

There is obviously great confusion here; the very 
phrase " add nothing to the legality of the sentences " is 
confused : it rather implies that they were legal; for 
otherwise the proper expression would have been "^ive 
them no legality.'^ In any view the opinion here ex- 
pressed is clearly contrary to judicial authority, for, as 
already seen, it has been laid down that an honest enquiry 
makes aU the difference as to legality ; for that, on the 
one hand, the want of it will make the sentences illegal ; 
and, on the other hand, it seems implied in the decisions 
that the fact of an honest enquiry will give it the cha- 
racter of legality. It would be a serious error, it is con- 
ceived, to assume that any body not holding the Royal 
Commission, or holding a military office, or an office like 
that of governor, embracing the highest military and civil 
authority, could lawfully execute men for rebellion in any 
emergency ; yet, according to this opinion, any one might 
as safely do it as a governor, clearly, and^then rely on an 
indemnity: a most dangerous doctrine. The view to 
which all the authorities point is that it can only be done 
by officers having the Royal Commission, and so having 
legal power to hold summary courts-martial on mutinous 
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armed men, "which, upon principle, would include men in 
armed rebellion. But, at all events, it will be seen that 
all this is for two reason irrelevant : first, because it only 
applied to a case where there was no law, common law 
or statute law, to allow of martial law; and next, because 
there had been a bill of indemnity. As to this, however, 
again there is obviously some confusion. 

" Accordingly, it is the practice, when martial law has been en- 
forced, and punishments have been inflicted under it, that when the 
danger is over, the legislature should be applied to for the purpose of 
an indemnity for the security of those by whom the powers have 
been exercised, for which there is no legal warrant, however neces- 
sary it may have been to assume them." 

That is, no legal warrant according to ordinary law; 
but, as we have seen, the true principle of law is, that 
wha;t is necessai^y is legal; and there is, as already pointed 
out, a fallacy in supposing that indemnity necessarily im- 
plies iUegaiity, for it is rather a protection from litigation 
and prosecution than liability. Moreover, it is to be 
borne in mind that all this was written of a colony where 
there was no law allowing of martial law, as there is in 
colonies where the common law prevails, or where a local 
Act allows of it 

" This is the course which has been followed in Ceylon, where you 
have properly, with the advice of the legislative council, passed an 
ordinance to indemnify all those by whom the powers of martial law 
were exercised during the time it was in force. But though this 
law, by protecting the parties by whom they were inflicted, does all 
that is required with regard to punishments^ capital or otherwise, 
complete at the time it was passed, the case is different with respect 
to sentences of transportation or prolonged imprisonment In order 
to have rendered those now valid, it would have been requisite that 
an ordinance should have been passed on the breaking out of the 
rebellion, investing tribunals of this description with the power of 
trying and awardiug punishment, for a limited time, on persons 
guilty of certain offences. I do not find that any such ordinance 
was passed at the time, nor am I aware of any law in force in Ceylon 
which invests courts-martial during martial law with the power of 
inflictiug punishment on persons not in the military service of the 
Crown." Confidential Despatch of Earl Grey to Lord Torrmgton). 
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Now, to render this consistent with legal authority 
already examined, it must be understood as applying ofdy 
to such a case as the one then in hand ; that is^ the case 
of a colony where neither by common law nor by statute 
law was martial law allowed. For the common law does not 
prevail in Ceylon, where the Crown is absolute, and there 
was no local law allowing martial law. But, as the Lord 
Chief Justice observed, in a Crown, colony such as Ceylon, 
the Crown is absolute.,(a) and therefore martial law was 
clearly lawful. And even had the common law been 
carried to Ceylon by the British-born subjects of the 
Crown, it would only have been for their own protection, 
as their own birthright, and would not have precluded 
their applying martial law (whether or not it is allowed 
by the common law) for their own protection, as against 
alien and hostile natives of the colony. Thus, there- 
fore, as martial law was clearly legal, the above opinion 
would be clearly illogical unless, at all events, the legality 
of the sentences inflicted during martial law was allowed. 
And the point — one of some nicety — was only as to the 
continuance of sentences after martial law had expired, 
which possibly might arise even if martial law were law- 
ful, so that the question did not necessarily involve the 
legality of martial law at alL 

Assuming that by the common law martial law is law* 
ful, of course, as already shown, it would be lawful in 
any colony where the common law prevailed ; and any 
local statute passed in a country-^such as Jamaica — in 
which the common law was in such matters adopted and 
affirmed. Would be construed in the same sense. But in 
the absence either of the common law or of any positive 
law expressly authorizing martial law, it might be doubted 
to what extent it was legal. The truth is, however, that 
it was of no practical importance in a Crown colony, such 
as Ceylon, to consider the abstract legality of martial 
law in such a case, because the governor in council could 

(«) See oharge, p. 19, 
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secure his own indemnity, if it were allowed by the 
Crown. The matter of practical importance would be, 
whether, in the course he had taken, he had obtained the 
approval of the Crown, as in that case he had ; for, in 
such case, the indemnity would be sanctioned. But, 
logically, the principle laid down in the above despatch, 
involved the whole theory of martial law as carrying with 
it its own immunity ; for if, indeed, it be " the suspen- 
sion of ordinary law,'' it must needs be the suspension of 
the liabilittes of ordinary law, and the substitution of 
the liabilities of the military law. The question, how- 
ever, of the formal legality of martial law would be of no 
practical importance ; and, therefore, probably was not 
much considered. 

Since that time, however, the question of the legality 
of martial law has been much considered in the United 
States, where, for obvious reasons, it is of more practical 
importance than it ever can be in this country, and 
the ablest text writers upon military or civil law have 
distinctly declared its legality in time of rebellion, 
according to the common law of England, which is applied 
and recognised in the United States. And the notion 
which appears implied in some passages of the above 
document, that martial law is to be left to be exercised in 
reliance upon an indemnity, has been denounced and ex- 
ploded as most mischievous, and the doctrine of martial 
law has been built upon what all must admit is a far 
safer and sounder basis-^that it is legal because it i^ 
necessary(a). 

(a) See 3ishop*s Criminal Jmio of ike United SteOei, where the auihori-^ 
lies are aU died. See also 1 Kent*t Commentaries, 87, and BurreWt Lcm 
JHctumary. See also Luthers y. Harden, 7 Howard's Reports, N.3. 
*^ Wheneyer an act is necessary, in its legal sense of l^e word, it is, becaase 
It is necessary, lawful, and the rule of necessity furnishes the rule of law. 
Plainly, to commend an unlawful thing on the ground that it is necessary, 
is to confound not only all legal distinctions, but all moral ones also^ Woe 
to our country if such gabble takes the place of legal doctrine." {Bishop's 
CrimmU LaWf p. 54). 
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Nor has the question been left to mere text writers ; it 
has been the subject of solemn judicial decision in a court 
of the highest authority. So lately as the year 1849, a 
solemn judicial decision of the Supreme Court of the 
United States affirmed the constitutional legality of mar- 
tial law in a time of rebellion, and defined it as military 
authority* In that case, as stated in the report : — 

** A citizen of the state of Massachusetts brought an action against the 
defendants, citizens of the state of Rhode Island, for breaking and enter- 
ing his house. They justified, alleging in substance that there was an 
insurrection of men in arms to overthrow the government of the 
state by military force ; that in defence of the government martial 
law was declared by the general assembly of the states ; that the 
plaintiff was aiding and abetting the insurrection ; that at the time 
of the trespasses the state was under martial law, and the defendants 
were enrolled in a company of soldiers, and had orders to arrest 
him." 

The Chief Justice, in delivering judgment, after dis- 
posing of other questions, said upon this subject : — 

'' UnqueBtionably a state may use its military power to put down 
an aimed insurrection, too strong to be controlled by the civil autho- 
rity. The power is essential to the existence of every government, 
essential to the maintenance of order and free institutions. The 
state itself must determine what degree of force the crisis demands ; 
and if the government deemed the aimed opposition so formidable 
and so ramified as to require the use of its military f6rce and the 
declaration of martial law, we see no ground upon which the court 
can question its authority. It was a state of war, and the established 
government resorted to the rights and usages of war to maintain 
itself, and to overcome the unlawful opposition. And in that state of 
things the officers engaged in its military service might lawfully 
arrest anyone who, from the information before them, they had 
reasonable grounds to believe was engaged in the insurrection, and 
might order a house to be forcibly entered and searched where there 
were reasonable grounds for supposing he might be there concealed. 
Without the power to do this the martial law and the military army 
of the government would be mere parade, and would rather encou- 
rage attack than repel it. No more force, however, can be used than is 
necessary to accomplish the object ; and if the power is exercised 
for purposes of oppression, or any injury wilfully done to person or 
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property, the party by whom or by whose order it was committed 
would undoubtedly be answerable." {Luther v. Harden^ 7 Howard's 
Supreme Court Reports, N.S., 46.) 

Here it is to be observed that the only question in 
that case related to the power of arrest, and of forcibly 
searching a house, &c. ; nothing was necessary to be said 
as to the taking of life. But, as every lawyer knows, 
the power of arrest itself involves indirectly the power of 
taking life, if it is resisted, and logically, as well as by 
force of the phrase, " martial law," the principle laid down 
involves the power of taking life if necessary to put down 
the rebellion ; and it is to be carefully observed that the 
court expressly say it is for the State to judge as to the 
necessity of the measures to be taken; and that 
there will only be liability to ordinary law if the 
power is jabused to the purpose of oppression, — that is, 
as the context shows, wilful oppression, or an injury 
known to be unnecessary and inflicted for the purpose of 
oppression. Thus, on the one hand, it is manifest that 
the power of martial law would involve all that the mili- 
tary authorities honestly thought necessary, and that the 
question, upon any IjBgal prosecution, would not be neces- 
sity, nor even error, but honesty. And, on the other hand, 
it would be monstrous to represent this as a power 
unlicensed, lawless, or arbitrary, seeing that it is subject 
to that limitation which is the bound to any legal 
immunity, viz., honesty. That, according to the view 
of the court, the principles laid down would involve 
the power of taking life so far as the authorities 
really thought necessary, is manifest from the tenor 
of the remarks made by the Chief Justice on the 
Petition of Right, which it will be remembered recog- 
nized that the summary execution of men was the 
justice of martial law, i.e^, as is used by armies in time of 
war, and declared to be illegal commissions of martial 
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law for the punishment of ordinary offences. The court 
said : — 

" These commissions bear no analogy to the declaration of martial 
law by the legislative authority of the State, made for the purpose of 
self-defence when assailed by an armed force;* (Ihid.) 

From which it plainly follows that summary trials and 
executions under martial law would be allowable, so long 
as the Government deemed them necessary for the repres- 
sion of rebellion and the restoration of peace, and that to 
support criminal proceedings it would be requisite to 
show not only that, in the opinion of a jury, it was unne- 
cessary, but that it was wilfully oppressive, and that the 
parties doing the act knew it was unnecessary and did it 
wantonly. This exactly corresponds with the rulings 
of our own judges in Wall's case and others, and with the 
tenor of all the authorities, and with the elementary 
principles of criminal law, which require not merely 
illegality, but wilful illegality, to make up the crime of 
murder. 

There is, indeed, a view in which martial law, even if 
it were not formally legal, would be practically so, and 
would carry its own immunity, even apart from any act 
of indemnity, viz., that the honest exercise of it would be 
protected from criminal liability by the operation of the 
principles of our criminal law. For these principles 
appear plainly to require, in a prosecution for murder, 
evidence not merely of illegality, but of wilful illegality ; 
as all indictment for murder allies that the accused 
feloniously and maliciously did kill and murder, and the 
word feloniously certainly must mean " wickedly '' (as, 
indeed, in old forms of indictments it is by the context 
explained to mean), and the word malice, in law, though 
it does not necessarily import personal malice or spite, 
most certainly does import some bad motive or feeling. 
A tuilful disregard of known law, without an honest belief 
in its necessity, might not unfairly be held to carry with 
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it evidence of such recklessness as in law would amount 
to legal malice, and show a murderous and wicked 
mind, though even then it would be only evidence, and 
there must be strong evidence of it to warrant so tremen- 
dous a consequence as a conviction for murder, which, as 
eminent judges have always declared, necessarily implies 
some serious moral criminality. This, indeed, as has 
been seen, is the view which has, in fact, been laid down 
again and again in cases of prosecution for acts done on 
the ground of mutiny or rebellion. And so as to any 
criminal prosecution ; for it is a cardinal principle that 
criminal liability does not attach to any act or neglect 
unless it is seriously culpable, which it can hardly be, 
merely by reason of mere illegality nor unless the act is 
wilfully illegal, or morally wrong, as would be the case in 
any act of oppression or abuse, but not in case of the 
honest exercise of any legal power in a case in which the 
power did exist, and the error was only in its exercise, 
nor even in the honest exercise even of a power which did 
not exist, if it were honestly and not unreasonably sup- 
posed to exist. And the exercise of martial law in a 
really dangerous rebellion would assuredly come under 
the latter if not the former view, so that no criminal pro- 
secution could be sustained for its honest exercise, even 
apart from a bill of indemnity, so that practically it 
would carry with it an immunity irrespective of formal 

legality. 

The necessity for bills of indemi;iity in such cases 
would seem, therefore, to be rather to protect parties 
from being harassed than to protect them from liability ; 
or, at all events, rather to protect them from civil than 
criminal liability. Moreover, even as regards civil lia- 
bility, although a governor or any other minister or oflScer 
of government who may commit any act wholly illegal, 
because beyond his powers, may be liable to civil suit, 
yet this appears not to be so in the case of a governor 

L 2 
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where the act is political in its character, as really in 
execution of the function of government, even though it 
may be erroneously. This was held long ago in the case 
of an action against the Lord-Lieutenant of Ireland for 
an act done by him as Lord-Lieutenant, which, after 
solemn argument, was stopped. {Tandy v. Earl of West' 
mordandy 27 State Trials, 124, and 20 State Trials, 229.) 
The same point was determined in Canada. {Homes v. 
Aytoriy 1 Stuart's Reports of Cases in the King's Bench, 
Lower Canada, 646.) And it was decided in another 
case an action would not lie against a judge of a supe- 
rior court for any act done by him in his judicial office^ 
whether rightly or wrongly, because that would be indi- 
rectly giving an appeal not allowed by law {Taaf/v. Lord 
Dowries, 1 Moore's Privy Council Cases, 22), and that was 
decided upon the same principle as the case of the Lord- 
Lieutenant, viz., that the judge represented the sovereign 
in a judicial, as the viceroy did' in a political, capacity. 
{Ibid.) As to the case of a judge, too, it has been 
decided by the Privy Council that even an inferior 
judge is not liable even for an act beyond his juris- 
diction if he did not know of the defect of jurisdiction^ 
as in the case where a local judge in India applied to 
a European a summary criminal jurisdiction which only 
applied to the natives. {Colder v. Haikett, 2 Moore's Privy 
Council Cases.) There the plaintiff, a British-bom sub- 
ject had been engaged with natives in a riot, and the 
judge summarily punished him under a law applicable 
only to natives, and was held not liable because he did not 
know that the plaintiff was of British birth. This showa 
that the mere want of jurisdiction does not render a 
mere magistrate liable even civilly; and, of course, A 
fortiori, not criminally, and bearing in mind that the 
law as to a superior judge is that he is not liable civilly 
at aU, and that the case of a governor is likened to it, it 
appears to follow clearly that a governor could not be 
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liable to action for an act, although erroneous, which 
might be within his function, and so was in its nature 
political, though it would be otherwise of a mere personal 
act, as it would be of a mere private debt. (HiU v. Bigge, 
3 Moore's Privy Council Cases.) And it is manifest that 
in such a case there could be no criminal liability, even 
though there should be, through mere error, an excess of 
power or jurisdiction. 

These principles would appear to apply and to preclude 
even civil, and much more criminal, liability in the case 
of an act done during war, or under martial law : pro- 
vided the declaration of it reasonably based, and ap- 
parently legal, and the execution of it honestly entrusted 
to military authority. For the Judicial Committee of 
the Privy Council have decided that an act done during 
war, or in a district but just recovered from actual war, 
and in military occupation, cannot be made the subject 
of civil suit in a municipal tribunal (Elphinstone v. Bed- 
rediaud, 1 Enapp's Privy Council) — a case virtually 
applicable to martial law. 

Besides, there is yet another principle applicable, sup- 
posing the declaration of martial law approved of by the 
Crown : that this is an adoption of it by the Crown, and 
it is thereby made an act of state, which cannot be made 
the subject of Civil suit by a subject. This was held in 
Captain Denman's case. 

<^ Generally speaking, as between subject and subject, a subsequent 
ratification of an act done as agent is equal to a prior authority. Such 
being the law as to private individuals, the question is, whether the 
act of the sovereign, ratifying an act of one of its officers, can be dis- 
tinguished. On that subject the court are of opinion that the rati- 
fication by the Crown is equivalent to a prior command, though there 
appears to be a great distinction between the case of the Crown and 
an ordinary ratification as between private individuals ; and that if 
an individual ratifies an act done on his behalf the nature of it re- 
mains unchanged, and the party injured has the option of suing 
either, hut if the Crovm ratifies the act, the character of the act is altered^ 
for the ratification does not give the party injured the double option ol 
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bringing an action against the agent who committed the trespass or 
the principal who ratifies it, but a remedy only (such as it is) against 
the Crown, and exempts from liability the person who committed the treS' 
pass, (Parke, B., Buron v. Denman, 2nd Exchequer Kepoits, 188.) 

Now this was laid down generally ; and though, no 
doubt, ds that was the case of a foreigner, the court go on 
to suggest that possibly there might be an alternative 
remedy of a petition of right, or, in the case of a foreigner, 
an appeal to his own sovereign, it is obvious the general 
principle applies d fortiori to a subject of the state 
adopting the act. And accordingly this principle has 
been applied in this country in our own times, both in 
civil and criminal proceedings against officers of the 
Crown for acts done in the exercise of their functions in the 
suppression of rebellion or riot. Thus, a few years ago, in 
entire accordance with the authorities above cited, one of 
the courts in Ireland took off the files the proceedings in 
an action against the Lord-Lieutenant (in a case oi Luhy 
V. Lord Wodehouse) for acts done by him in the exercise 
of his office. So as to criminal proceedings : some years 
ago, when a coroner's jury had returned a presentment 
for murder against soldiers who had killed several per- 
sons in firing upon the people after an attack upon them 
by the mob with stones, although there was evidence that 
the firing had gone on after the necessity of the moment 
was over, and when the mob were in retreat, yet, as the 
Crown considered that on the whole the military ought 
not to be harassed with a criminal prosecution, the 
Court of King's Bench in Ireland, on the application of 
the Attorney-Greneral, quashed the inquisition (a). A 
coroner's inquisition is equivalent to an indictment or a 
presentment by twelve men; and when an indictment 
has been found, the Attorney-General, on the part of the 
Crown, can virtually quash it by directing a nolle prosequi 
to be entered. This is upon the principle that the Crown 

(a) Luhy r. Lord Wodehouse, 17 Irish Common Law Beports, 628. 
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is in theory of law the prosecutor in any criminal case, 
and is not to be compelled to allow its name to be used 
where it does not approve of the prosecution (a). And, of 
course, there would be a practical absurdity in allowing 
a prosecution to go on against its own officers for acts 
approved of by the Crown, with the tacit assent of Par* 
liament. 

This €eems to show that the real object of a bill of 
indemnity is, at all events as regards criminal proceed- 
ings, rather to prevent the vexation of prosecution than 
for the purpose of protection from conviction, and that 
it ought to be given effect to at once by magistrates or 
grand jurors refusing to entertain the case, except upon 
the question of honesty (which, of course, is an implied 
condition of any indemnity), for as a bill of indemnity 
which requires the assent of the Crown operates as a kind 
of estoppel upon it not to permit a prosecution in any 
case coming within its terms, the Crown would be bound 
to stop the prosecution by nolle prosequi so soon as the 
bill was found, and, therefore, the bill would be of no 
practical avail unless it induced magistrates and grand 
jurors to give effect to it in the absence of evidence of 
malice, i.e., bad motive of bad feeling which would 
prevent it from taking effect. For every bill of indemnity 
includes, by reason of the assent of the Crown, a pardon, 
and differs from a pardon only in this, that by reason of 
its having also the assent of Parliament, and being thus 
a political and notorious act of State, it is one which 
would not require to be pleaded, as a pardon does ; but 
all courts and magistrates may well take judicial cogni- 
zance of it. That they would be bound to do so in the 

(a) This was the " Six-mile Bridge case," as it is called. The author is 
not aware whether it is reported in any of the Irish Law Reports ; pro- 
bably it may be so. It is possible that the technical ground on which it 
was put was that there was not evidence of a felonious killing ; but the tuh 
9taiUial ground was tbikt above stated. 
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case of an indemnity by Imperial statute is clear. For the 
judges must take judicial notice of Acts of Parliament. 
And, although technically, this would not be so in the 
case of a Colonial Act, yet the only effect of this would 
be that formal proof might be required of the Act, though 
as the Crown had itself given assent to it, the Crown 
would not require such proof, and would not allow a 
prosecution to be initiated merely for want of such formal 
proof. Upon the same principle, as the Crown is a party 
to a bill of indemnity, and a criminal prosecution is in 
the name of the Crown, it is conceived that a colonial 
indemnity must necessarily stop a criminal prosecution 
in this country ; and that it is equally fatal to a civil 
action, appears to follow as plainly from the legal principle 
laid down by all great judges from the times of Lord 
Hardwicke and Lord Mansfield to our own, that a matter 
of defence, whether by justification or discharge, available 
where the cause of riot arose, is available everywhere (a). 
As already observed, however, even an indemnity is no 
bar to criminal prosecution unless there has been honesty, 
though it is an answer to a prosecution for a case within 
the Act in the absence of evidence of dishonesty. There- 
fore, as a criminal prosecution requires evidence of some 
grave moral culpability and, on a charge of felony, 
requires evidence of malice, of which mere illegality 
would not be conclusive evidence, nor perhaps any evi- 
dence at all unless it were wilful or conscious illegality, 

(a) See this laid down by Mansfield in Mottyn v. Pabrigai^ Cowper's 
Reports ; by Lord Hardwicke and Lord Mansfield, in cases cited in Philip 
V. AUan, 2 Manning and Eyland*s Report, and other cases cited in 
StoTj/B Conflict of Laws, 658, 628 ; £ex v. Skaw, 5 Maule and Selwyn's 
Reports. The great principle that criminal prosecutions are governed by 
the law of the place where the act was committed has been established by 
the House of Lords. (Warrender v. WarrendeVj 9 Bligh's House of Lords 
case 119). And see the recent case of Scott y. Lord Seymowr, 6 Hurlstone 
and Norman's Reports, where it appeared to be admitted by a Court of 
Jlrror, 
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80| without such evidence a criminal prosecution could 
not be sustained even without an indemnity; and, on 
the other hand, if there were such evidence an in- 
demnity would be no bar. Therefore it appears that the 
exercise of martial law practically carries with it its own 
immunity in the absence of any grave moral culpability, 
and therefore that an indemnity does not practically 
affect that question (unless indeed its effect is to prevent 
the initiation of a prosecution in the absence of evidence 
of dishonesty), and that the question virtually resolves 
itself into one of honesty rather than legality, under- 
standing the term honesty in its legal sense of something 
reasonably honest as opposed to anything so utterly reck- 
less or irrational that no sensible man could honestly 
imagine it reasonable. And such seems to be the result 
of all the judicial decisions or authorities on the subject, 
and to reconcile them all ; this is the result of the 
judicial ruling in the case which arose in the Irish 
Rebellion, and of all subsequent cases. 

At all events, the practical legality of the exercise 
of martial law, as involving military authority and the 
power of summary trial by court-martial in time of 
rebellion, has been recognized and affirmed in the 
strongest way, by the Imperial Parliament — with the 
sanction and assent of our most learned lawyers and 
most eminent statesmen — on every occasion of rebellion, 
either in the United Kingdom or the colonies, during the 
present century. 

Thus, for instance, on the occasion of the rebellion in 
Ireland, in 1803, when dctual insurrection was very 
promptly put down (a), as it was deemed proper that 
martial law should continue to be exercised for a con* 
siderable period after open rebellion had ceased, and this 
would certainly not be legal at common law. Parliament 
passed an Act to allow df it, in which it is plainly implied 

(a) Yidc Adolphui'9 Hittary of Englandf voL yii p. 7^8. 
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that martial law meant military rule, and involved the 
power of trial by court-martial, and that the only question 
was as to its continuance after open rebellion of rebels 
had ceased. The Act recited : — 

"That a treasonable and rebellious spirit of insurrection now exists 
in Ireland, and hath broken out into acts of open murder and rebel- 
lion, and persons who may be guilty of acts of cruelty and outrage 
in furtherance and prosecution of such insurrection and rebellion, 
and who may be taken by the forces employed for the suppression of 
the same, may seek to avail themselves of the ordinary course of 
the common law to evade the punishment of such crimes committed 
by them, whereby it has become necessary for Paliament to interfere." 

That is, because open or actual rebellion was at an end, 
and yet the necessity for martial law continued^ though it 
would not be strictly allowable by the common law (a). 
Therefore, Parliament enacted : — 

** That it shall be lawful for the Lord-Lieutenant or other Chief 
Governor of Ireland, from time to time during the continuance of 
the rebellion^ whether the ordinary courts af justice shall or shall not he 
open, to issue his orders to all officers commanding the forces, to take 
the most vigorous and effectual measures for suppressing the insur- 

(a) Thus Lord Hale speaks of rebellion as "wxif , and of martial law as 
allowed in war, either as regards the army of the Crown or they of the 
opposite army, i.e., the enemy. But this only applied to open rebellion. 
Hence) also, it was thus laid down by an old writer after Hale's time. "In 
time of war, the Prince hath absolute power, so that his word is law, and 
he may put to death, or to other bodily punishment, those whom he thinks 
so to deserve, without process of law or form of judgment. This hath 
been sometimes used within the realm before any open war, in sudden 
insurrections or rebellions ; but that not allowed of wise and grave men, 
especially when by any means the punishment might have been by order 
of law. This absolute power, called martial law, is always, and necessarily 
must be, used in all camps and hosts of men, when neither time nor place 
do suffer pleading and process, be it never so short ; and the necessity 
requireth speedy execution — ^that with more effect soldiers may be kept in 
strict obedience." — (Smit?i, de Rep. Ang.) The effect of this is just what Hale 
had said, that martial law, as allowed in the army of the Crown in time of 
war, is allowed also as against the' enemy in time of open war or actual 
rebellion, but not on mere sudden casual insurrection, nor unless there is 
open rebellion really formidable and amounting to war. 
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rection and rebellion which shall a^ear to be necessary for the public 
safety, and the protection of the persons and properties of loyal 
subjects, and to punish all persona acting, aiding, or in any manner 
assisting the rebellion, according to martial law, either by death or other- 
wise as to them shall seem expedient for the punishment and suppression 
of all rebels in their districts, and to arrest and detain in custody aU persons 
engaged in such rebellion, or suspected thereof, and to cause all persons so 
arrested to be brought to trial, in a summitry way, by court-martial, for 
all offences committed in furtherance of the rebellion, whether such 
persons shall have been taken in open arms against His Majesty, 
or shall have been otherwise concerned in the rebellion, or in aiding, 
or in any manner assisting the same, and to execute the sentences of 
all such courts-martial, whether by death or otherwise." 

And then it was enacted that the Act should be in 
force for six weeks after the commencement of the then neoct 
session of Parliament That is to say, that martial law, 
which is mentioned as known and understood, should 
continue to be exercised for months after all open rebel- 
lion was pirt down, the distinction being drawn between 
open rebellion and rebellion ; and it being implied that 
the former would allow of martial law without a statute, 
though not the latter, and to prevent any doubt on that 
head, the Imperial Parliament expressly so declared : — 

" Be it declared and enacted that nothing in this Act «hall be con- 
strued to take away, abridge, or diminish the acknowledged preroga- 
tive of the Crown, for the public safety, to resort to the exercise of 
martial law against open enemies or traitors." 

Nothing could be clearer or stronger, as a legislative 
recognition and definition of the power of martial law in 
time of actual rebellion. 

And not less clear have been the actual recognitions 
by Parliament of the legality of the actual use and 
exercise of martial law in the colonies, in time of actual 
rebellion. 

Thus in 1832, in the case of Demerara it was recog- 
nized in the strongest manner. . There, on the occasion of 
a negro insurrection, which was promptly put down, 
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martial law was put in force mthoui any statute or posi- 
tive law to authorize it, for the trial and punishment of 
the insurgents, many of whom were executed, and the 
exercise of martial law was continued for two months. 
One of the last trials was that of Mr. Smith, who was 
convicted capitally upon several charges, the principal of 
which was knowing of and concealing the intended in- 
surrection. It was clearly proved that he did in fact 
know of it, but it also appeared that though he had not 
disclosed it, the concealment of it was not from any guilty 
complicity in it, and accordingly the sentence was not 
executed. The case was brought before the House of 
Commons by Mr. Brougham, and that eminent man did 
not dispute that martial law was allowable in time of 
rebellion, nor that it was applicable to the trial of all 
persons who were engaged in, or had incited to, or aided 
the rebellion*; but he confined himself to urging that as 
Mr. Smith's oflfence was committed before the proclama- 
tion of martial law, therefore martial law could take no 
cognizance of it, and moreover that as it was not a capital 
o£fence by English law, the sentence was illegal. But 
Copley, Attorney-General, and Tindal, afterwards Lord 
Chief Justice, maintained the entire legality of the trial 
and also of the sentence, on the ground that the courts- 
martial had jurisdiction by reason of the proclamation of 
martial law, and that in their sentence they were not 
restricted to such as could be imposed by the English law, 
because a foreign law was in force in the colony under 
which the offence was capital. 
Mr. Tindal said — 

"Before the House could pronounce an opinion that there had been 
a gross violation of law in the proceedings of the court-martial, it must 
. found such an opinion upon one of these grounds — either that the 
court was without jurisdiction, or that the measure of punishment 
inflicted was too heavy, or that the conduct of the court was partial 
and unjust He conceivid that the court was competent to the per' 
formance of the duties imposed upon it, and to award the punishmmt of 
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death in the case. He agreed that, as a court-martial vmder (he Mutvny 
Act, it vxu only the proclamation of martial law which wovM justify it. 
But the proclamation of martial law at once superseded all civil pro- 
cess, and made it necessaiy that some other courts should be substi- 
tuted in its stead. It was asked whether it was to have an ex post 
facto operation, and whether under it all bygone offences were to be 
tried ? Certainly not ; it would not be lawful to try an offence com- 
mitted at any previous time, where it had a character distinct and 
separate from tiie circumstances which occasioned the proclamation of 
martial law. But here the case was different, as the charge was a 
guilty knowledge of the meditated rebellion, and was it not too nice 
and subtle a distinction to say that it was a bygone offence, and not 
cognizable by the Court-martial, there being then, under martial laWf 
no other court by which it could be tried." (Annual Register, 1832, 
p. 137.) 

This view was enforced by the Attorney-General, and 
adopted by the House of Commons, and it clearly came 
to this, that without any positive law to authorize it, 
martial law was authorized in time of rebellion, that 
martial law was different from, and not restricted by, 
ordinary law even as regarded a British-born subject (a), 
and that it involved the power of trial by court-martial, 
and that it was a suspension of the jurisdiction of the 
ordinary courts of the country. In short, that, even as 
regarded English-bom subjects, their privity in rebellion 
deprives them of the privileges of the common law while 
martial law is in force. 

The same view was laid down in the Ceylon case in 
1848. The Attorney-General of that time, Sir A. Cock- 
burn, declared in the House of Commons that — 

"Where martial km is in force the ordvnary criminal courts cease to 
ham jurisdiction,'^ (JSansardJs Debates, voL cxvii p. 246.) 

And with regard to the trial of rebels by court-martial, 
the only question raised was as to the ecccess, as to which 

(a) For be it observed, Mr. Smith was BXiEngUsh-homstibject, and would 
therefore be under the protection of the common law in a settled colony. 
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the Attorney-Q-eneral, though he admitted that there was 
excess with reference only to the particular rebellion^ said : 

" In considering the qnestion of pnnislmient, it was necessary that 
the goyemoT should look at all the snrrotinding drcnmstances of the 
case. ' They did not punish men simply for the offences they had 
committed ; they punished them in order to deter others fromfollotoing 
their example.^ " (Ibid, p. 227.) 

On that occasion also the Judge- Advocate General 
declared that martial law was the suspension of all 
ordinary law. The House of Commons adopted this view 
even in a case in which martial law had been carried out 
for ten weeks after actual rebellion had ceased, and the 
House negatived a resolution which would have 
affirmed :— 

" That the conduct of the governor in keeping martial law in force 
for two months after his chief legal adviser had recommended its dis- 
continuance, and during which period the civil courts were sitting 
without danger or interruption, was arbitrary and oppressive." 

And among those who voted against it were the law 
officers of the Crown, one of whom is the present Lord 
Chief Justice, who in his charge in a recent case en- 
deavoured to avoid the force of these precedents by 
urging, that in Demerara, Ceylon, or any other Crown 
colony, the power of the Crown is absolute. (Charge, p. 19.) 
But then, even if this applies to English-born subjects 
going out to settle in any colony, the Lord Chief Justice 
also laid it down, and it is clear law, that in war the 
Crown is absolute over its own soldiers (Charge, p. 69), 
and he does not venture to say that the Crown is not 
absolute, in war, over its own subjects engaged against it 
in that war, whether it be a war of rebellion or a foreign 
war. And he plainly implies that it iff '«o, for he says 
elsewhere : — 

*< A rebel in aims stands in the position oi a public enemy, and 
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therefore you may kill Mm in battle, you may refuse him quarter, 
you may deal with him as with a foreign enemy." {Cka/rge^ p. 25.) 

This plainly implies that what was laid down in 
Frost's case that rebellion is war, and that in time of 
open rebellion martial law is legal. 

Such seems the practical result of the view taken 
in the Ceylon case — and such seems the result of the 
view taken in the more recent and remarkable case of 
Jamaica. There martial law was proclaimed under a 
local Act, which, however, did not define '* martial " law, 
and, therefore, left it to be understood in the sense in 
which it was understood at common law and in the 
previous statutes on the subject. Martial law, under that 
Act, was accordingly declared and exercised in that sense, 
by the advice of the council, including the Chief Justice, 
the Attorney-General, and the Commander-in-Chief It 
was exercised in both its branches — ^that is to say, in 
military attacks and in military executions. Men were 
shot hastily and rashly without orders. A man was 
executed by the Provost-Marshal without orders. It was 
exercised over several persons brought into the declared 
district on account of their having, as alleged, incited to 
or aided the rebellion there, though they had not them- 
selves been in the district, or taken an active part in the 
rebellion, and one of these p^sons was executed ; and, 
finally, it was exercised for three weeks after armed resist- 
ance and open insurrection had ceased, for the purpose of 
completely subduing the rebellion. Every point, therefore, 
that could arise with respect to martial law arose in that 
case, and as there was great excitement about it, and a 
Hoyal Commission of Enquiry, and several criminal prose- 
cutions were instituted both in the colony and this country, 
all the legal questions were raised, and, in the result, the 
law was established substantially as above stated. 

In the first instance there was an enquiry by Boyal 
Commissioners, including two eminent lawyers, both of 
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whom had attained judicial rank (a), and one of whom 
was one of the ablest judges in the country — the Recorder 
of London. As common law judges, naturally prejudiced 
against military rule and arbitrary force, they would be 
predisposed to take the most severe and restricted view 
possible of martial law, and the case was one which, 
while on the one hand, no doubt, it was an extreme 
instance of its necessity, on the other hand its 
exercise necessarily proved an extreme test to its 
legality. 

The Royal Commissioners in their report clearly showed 
that they understood martial law in the sense in which, as 
has been shown in these pages, it had always been under- 
stood, viz., as lex Toariialis, or the law of war ; and there- 
fore as only allowable in war or rebellion. For though the 
Colonial Act did not define martial law, and merely 
enacted that martial law might be declared, and the 
council had advised, and the governor adopted a pro- 
clamation of martial law, i. &., a proclamation of the 
state of war, and as giving the Queen's forces the right to 
exercise the measures of war against those whom they 

(a) l?he case, as stated in the Beport of the Commissioners, was, as to its 
necessity, in substance, this : — ^A negro rebellion of races, with the object of 
exterminating the whites — a war of races between 13,000 whites and 
450,000 blacks (and a black republic within a day's sail). The rebellion 
commenced by a massacre, and spread, as the Commissioners stated, with 
singular rapidity oyer a large tract of country, so that in another day or 
two it would, if imchecked, have run round tJie island, in which there 
were hardly 1,000 troops. Such was the nature of the danger— obviously 
not likely to occur in any other colony or territory (except perhaps India), 
and as formidable as human imagination could conceive. On the other 
hand, under the influence of the terror inspired by this terrible danger 
martial law was kept in force for a month>-for three weeks after open insur- 
rection had ceased. As some thousands took an active part in the rebel- 
lion the number of trials was necessarily large, and 439 men were executed, 
about 80 in the first pursuit and 350 by sentences of court-martial. The 
case was ad extreme a one on both sides as is likely ever to arise. It was 
only in that colony that such a danger could arise, so it was in one respect 
a peculiar case. 
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should consider to be in rebellion ; — the Commissioners 
approved of the course thus taken. And the Govern- 
ment, with the advice of the law officers of the Crown, 
approved of this opinion, and declared the governor well 
justified in that declaration of martial law. Moreover, 
the Commissioners plainly showed that, in accordance 
with the whole current of the authorities, they regarded 
martial law as the suspension of ordinary law, for after 
describing the limits of martial law, they went On to 
say : — 

'^ We fear that this to a certain extent must ever be the case when 
the ordinary laws, framed for the suppression of wrong-doing and 
the protection of the well-doer, are for a time mupended. The cir- 
cumstances which are supposed to render necessary their suspension axe 
almost sure to be such as to excite both fear and passion, and some 
injustice." 

The Commissioners therefore applied themselves to 
the consideration of the question whether there was 
a mere casual outbreak of insurrection, or a rebellion ; 
that is, a planned resistance to lawful authority, with a 
general object. And they found that this was the case, 
and upon that they formed their view of the necessity for 
martial law. They reported : — 

"That the disturbance had the immediate origin in a planned 
resistance to lawful authority. That the causes leading to that 
determination were manifold: — that a principal object of the 
disturbers of order was the obtaining of land free from the 
payment of rent ; and that some, moreover, were animated by feelings 
of hostility towards political and personal opponents, wWs not a few 
contemplated the attainment of their ends by the death or expulsion of 
the white inhabitants of the isUmd, That, though the original design 
for the overthrow of constituted authority was confined to a small 
portion of the parish, yet that the disorder in fact spread with singular 
rapidity over an extensive tract of country, and that such was the 
state of excitement prevailing in other parts of the island that, had 
more than a momentary success been obtained by the insui-gents, 
their ultimate overthrow would have been attended with a still more 
fearful loss of life and property." 

M 
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It was upon this the Commissoners formed their 
opinion that recourse to martial law was right : — 

"With the full knowledge of all that has occurred, wc are, never- 
theless, also of opinion that, upon the information before them, and 
with the knowledge they possessed of the state and circumstaDoes 
of the island, the councU of war had good reason for the advice 
which they gave, and that the governor was well justified in acting 
upon that advice." 

And they considered that martial law meant — as the 
lex marPicdis — the establishment of military rule, and the 
power of military execution by summary trial. For they 
reported thus of trials by court-martial, in terms plainly 
implying their legality. It will be observed that, as the 
Commissioners stated, the number of those who took part 
in the rebellion was very large, amounting, as their 
report disclosed, to some thouaands ; the trials were pro- 
portionate in number, and therefore their legality tested 
on a large scale :— 

** The number of executions by order of courts-martial appeared to 
tifl so large, that it became very important to ascertain, as far as we 
were able, the prineiples upon which the members constituting the 
courts acted, and the sort of evidence upon which their decisions were 
pronounced. It wovM be unreasonable to expect that in the circum^ 
stances under which these courts were assembled, there should be the same 
perfect regtUarity amd adherence to technical rules which we are accus' 
tortied to witness in ov/r ordinary tribunals ; but there are certain great 
principles which (night under no circumstances to be violated, and there 
is an aniount of evidence which every tribunal should require before 
it pronounces a judgment which' shall affect the life, liberty, or person 
of any human being. In order to ascertain whether these principles 
have been adhered to, and whether in all cases this necessary evidence 
has been required, we have carefully read the notes of the evidence 
given before the different courts, upon which notes the confirmations 
of the sentences were pronounced. In the great majority of the cases 
the evidence seems to have been unobjectionable in character, and 
quite sufficient to justify the finding of the court." 

They applied themselves, therefore, to the question of 
the continuance of martial law in force, and this they 
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considered should be judged of, not by the light of subse- 
quent events, or with reference to actual necessity, but by 
the aspect of affairs at the time, and with reference to 
reasonable apprehension of danger, or appearance of ne- 
cessity : — 

** And under any circumstances, however carefolly instructions may 
be prepared, and however implicitly obeyed, the evils of martial law 
must be veiy great. We are driven to consider whether martial law 
might not have been terminated at an earlier period than the expira- 
tion of the thirty days allowed by the statute. We know how much 
easier it is to decide this question after than hefore the event, and we 
are aware, too, that sometimes the success of the measures adopted for 
the prevention of an evil, deprive the authors of the evidence they would 
otherwise have had of their necessity. We have endeavoured, therefore, 
to place ourselves, as far ax is possible^ in the position of the governor 
and his advisers, at the time their determination was arrived at. From 
this time (the time when the leaders were executed), it must have 
been clear to all that the rising was put down, and that the only 
thing to be feared was simultaneous risings in other parts of the 
island. The question to be considered, in deciding upon the conduct 
of the government, is not whether such risings were in fact likely to 
take place, htU whether the government, with the information then in 
their havds, had reasonable grounds for apprehending they might take 
place. It will be seen that they were receiving almost daily reports 
from different parts of the island, which must have led them to the 
conclusion that considerable dauger of such risings existed. Tliey 
could not, at the time, investigate, as we have done, the grounds on which 
these reports rested. And they would have incurred a serious respon- 
sibility if, with this information before them, they had thrown away 
the advantage of the terror which the very name of martial law is 
calculated to inspire." 

The Commissioners, however, thought that the full 
operation of martial law might have been terminated 
earlier, and the trials by court-martial stopped. The 
Government concurred in this view ; that is to say, that 
at a certain period : — 

"From this day, at any rate, there could have been no necessity for 
that promptitude in the execution of the law, which almost precluded 
a calm enquiry into each man's guilt or innocence. Directions might 
and ought to have been given that courts-martial should discpntinue 

M 2 
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their eittings ; and the prisoners in custody should then have been 
handed over for trial by the ordinary tribunals." 

And yet, although the Government thought that the 

exercise of martial law had been continued longer than 

necessary, they were far from holding that its legality 

depended upon the view entertained of its necessity ; a 

theory which, it is obvious, would make the criminality, 

or, at all events, legality of men's acts depend upon the 

opinions formed by the light of subsequent events. The 

Secretary of State wrote in perfect accordance with the 

authorities : — 

« Her Majesty's Qovemment are advised by the law officers of the 
Crown, that the effect of the Indenmity Act will not be to coyer acts 
done either by the governor or by subordinate officers, unless such as, in 
the case of the governor, he may have reasonably and in good faith 
considered to be proper for the purpose of putting an end to the in- 
BUirection ; or such as, in the case of subordinates, have been done 
under and in conformity with the orders of the superior authority ; 
or, if done without such orders, have been done in good faith, and 
imder a belief reasonably entertained that they were proper for the 
suppression of the insurrection, and for the preservation of the public 
peace of the island^ As regards all acts done by or imder military 
authority, Her Majesty's Government are advised tJiat the proclamc^ 
tion of martial law, under the Island Statute, operated within the 
declared district to give as complete an indemnity as the Indemnity Act 
itself. But (1) for acts done beyond the proclaimed district, the autho- 
rity of the Act and of the proclamation is inapplicable. (2) Civilians 
who may have acted bond fide for the suppression of the rebellion — 
although without military authority — ^would have a protection 
secured to them by the Indemnity Act, which they might not obtain 
fix)m the mere operation of martial law. (3) Under the Indemnity 
Act, the certificate of the governor is conclusive for the protection of 
subordinates. I have communicated copies of your report to the 
Secretary of State for War and to the Lords Commissioners of the Ad- 
miralty, who are the proper judges of the conduct of the military 
and naval officers engaged in these transactions. On my part I have 
to request that you will cause careful investigation to be made 
in those cases of civilians which appear to require it, with a view 
to such further proceedings as may be requisite and just. But grave 
offences ought to be punished. You will of course be careful not to 
give certificates under the Indemnity Act, in any cases in which 
there is reasonable ground to question the propriety of giving them. 
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And with this precaution taken, Her Majesty's Government have 
detennined that the Act of Indemnity ought to he left to its opera* 
tion." {Despatch of Mr, Secretary Cardwelly 18th June, 1866). 

In this despatch, written with the advice of the then 
law ofBcers of the Crown (a), the Government distinctly 
laid down that even, although the exercise of martial law 
had been continued in their judgment longer than neces- 
S&I7} yet still the legal proclamation of martial law 
operated to give a complete indemnity for all acts done 
within the declared district under military authority, 
which of course included all the trials and sentences by 
court-martial, as they all took place within the declared 
district and under military authority. Thus there was 
the most complete affirmation, first, by Royal Commis- 
sioners, comprising two eminent lawyers, both of them 
judges, and next by the law advisers of the Crown, acting 
under their official responsibility, that martial law, in its 
own original and long- established sense of lex martiaiis, 
or the law of war, was legal in time of rebellion, so that 
the legal proclamation of it carried with it its own indem- 
nity for all acts done under military authority, including 
trials and sentences of court-martial. 

And it is obvious from this deliberate and well-con- 
sidered opinion, that the same conclusion would practi- 
cally have been reached even if there had been no statute 
authorizing the proclamation of martial law, and even 
had the common law not authorized martial law in rebel- 
lion. For the same conclusion was reached as regards 
acts not done under military orders nor in the declared 
district — that is not done under martial law ; for as to 
these, the law advisers of the Crown were of opinion 
that they would be covered by an indemnity if done 
honestly for the suppression of the rebellion, and in the 
honest belief of their necessity for that purpose ; and as 

(a) Sir Boundell Palmer, Sir Robert Collier, and Mr, Haonen, now M r 
Justice Hannen, 
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already has been shown, assuming such honesty, no 
criminal prosecution could be sustained or would be 
allowed by the Crown against its own oflScers or persons 
acting in their aid. Thus, therefore, the Indemnity Act 
did not materially aflfect the question of criminal liability, 
except as a protection against the vexation of prosecution, 
and the question resolved itself virtually into one of 
honesty. This was manifest from the terms of the In- 
demnity Act itself, which recited :— 

"Tliat military, naval, or civil authorities necessarily engaged in 
the prompt suppression of the atrocities therein referred to mighty 
according to the law of ordinary peace, be responsible in person or 
purse for acts done in good faith for the purpose of restoring public 
peace and quelling the rebellion, and that it was expedient that all 
persons whatsoever, who, in good faith and of loyal resolve, had acted 
for the crushing of this rebellious outbreak, should be indemnified 
and kept harmless for such their acts of loyalty." 

And then, enacted, by the first section : — 

^ AU personal actions and suits, indictments, informations, prose- 
cutions, and proceedings, present or future, whatsoever, against such 
authorities or officers, civil, military, or naval, or other persons acting 
as last aforesaid, for or by reason of any matter or thing committed, 
ordered, directed, or done since the promulgation and publication of 
the proclamation of martial law, that is to saj-, from the 13th of 
October, 1865, and during the continuance of such martial law, in 
order to suppress the insurrection and rebeUion, and for the preservar 
tion of the public peace throughout the island, shall be discharged 
and made void ; and every person by whom such act, matter, or 
thing shall have been advised, commanded, ordered, directed, or done 
for the purpose aforesaid shall be freed, acquitted, discharged, and 
indemnified as well against the Queen's Most Excellent Majesty as 
against all and every person and persons whomsoever." 

And by the second : — 

" The governor, Mr. Eyre, and all officers and other persons who 
have acted under his authority, or have acted bond fide for the pur- 
poses and during the time aforesaid, are hereby indemnified in respect 
of all acts, matters, and things done in order to put an end to the 
rebellion ; and all such acts so done are hereby made and declared to 
be lawful, and are confirmed." 

It will be observed that the Act itself in terms only 
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applies to acts done honestly for the suppression of the 
rebellion, and on the other hand applied to aU such acts, 
whether or not done under martial law. Soth the Act 
and the despatch allowing it assumed that there ihight be 
acts not covered by it, and in such cases there might be 
prosecutions civil or military. In some cases the Com- 
missioners suggested such prosecutions. 

The Commissioners in their report had carefully dis- 
criminated the responsibilities of different parties, and 
had not thrown responsibility upon officers for acts done 
by soldiers without orders, nor upon the military com- 
manders for acts allowed by officers at variance with or 
without orders from their superiors. They had pointed 
out first several cases of homicide by soldiers in the 
absence of officers-— without orders, and, as far as appeared, 
without any excuse — and especially the case of a black 
soldier, who thus shot ten men in succession, and of whom 
they particularly mentioned that he could be identified. 
These were clearly cases of wilful murder, but in none of 
these cases were any prosecutions attempted* In the 
next place they pointed out the case of the man 
hanged by order of the provost-marshal, without orders 
from any superior and without any mutiny beyond words. 
In this instance a prosecution for murder was attempted, 
and which probably failed because the case for the pro- 
secution unfairly kept back evidence of threatening 
expressions notoriously proved before the Commissioners, 
and which of course would have greatly altered the legal 
character of the case, however far they might have failed 
to afford a full moral justification. But the prosecution 
in this case, which it was manifest was as extreme a case 
as could well be conceived, elicited from a colonial judge 
a very clear and creditable exposition of the law upon 
the subject, which was completely in accordance with the 
whole current of authorities as reviewed in these pages, and 
distinctly affirmed the great principle that martial law; 
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was the suspension of ordinary law, and that the test of 
criminal liability for acts done during martial law, and 
720^ under order, was honest and reasonable belief in their 
necessity. 

After saying that the act would clearly have been mur- 
der under ordinary law, the learned judge, Mr. Justice 
Ker, proceeded : — 

" Does the prevalence of martial law, then— o/*^ temporary mspwr 
sion and setting aside of ordinary 2at(7— make any difference ? UndovbU 
edly it does. The object of martial law being the repression of insurrec- 
tion, and the restoration of law and order, whatever is necessajy 
towards that end is permitted, even to the destruction of human life. 
Martial law is the recurrence to physical force for the bringing about 
of a result beyond the scope and capabilities of the ordinary law, 
the ordinary law requiring, as one of its distinguishing peculiarities, 
a certain amount of delay and compliance with certain forms. Un- 
less they were for the time dispensed with, revolt would gain head, 
and eventually, perhaps, triiunph. It is requisite, therefore, that it 
should be temporarily suspended. Acts, accordingly, which in other 
circumstances would be unlawful, are now held justified by the 
special exigency of the case. Cases are judged rather by their own 
peculiar circumstances than by reference to more than a few great 
leading rules and principles. Nor will the law scrutinize too closely 
particular acts, if only, without violating any of those rules andprin- 
ciples, they forwarded or tended to forward the great end of martial 
law — the suppression of armed outbreak. It is manifest that eveiy 
government must, in the interest of those omder its care, possess the 
power of resorting to force in the last extremity. The want of such 
a power would place the very existence of the state at the mercy of 
organized conspiracy. The public safety, therefore, which is the 
ultimate cause, confides to the supreme authority in every country 
the power to declare when the emergency has arisen. But martial 
law, though it dispenses with the forms and delays which appertain 
to ordinary criminal jurisdiction, does not, therefore, authorize or 
sanction every deed assumed to be done in its name. It stops far 
short of that. For if it did not, lawless men, under colour and pre- 
tence of authority, might commit acts abhorrent to hiunanity, and 
might gratify malice and revenge, hatred, and ill-will. No greater 
error exists than to suppose that the subjecting of a district to mili- 
tary power authorizes excess on the part of those who administer 
that power. Deeply, therefore, is it in the interest of the public wel- 
fare that it should be understood what martial law sanctions, and 
what it does not. It allows, in one word, everything that is necessar 
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towards putting down resistance to lawful authority. It further re- 
quires that the acts of its members should be honest and bond fide. 
And it further fastens as a condition upon its agents that their acts 
should be adjudged to be necessaiy in the judgment of a moderate 
and reasonable man. Beason and common sense must approve the 
particular act. It is not siifficient that the party should imaflfectedly 
believe such and such an act to be called for ; the belief must be 
reasonably entertained, and such as a person of ordinary understand- 
ing would not repudiate. If these conditions are not fulfilled, the 
act becomes unlawful, with all the consequences attaching to illegality. 
It then takes rank with those acts to which the privilege and pro- 
tection of martial law are not extended." 

Up to this point the learned judge has been speaking 
of legality or illegality. Now he speaks of criminal lia- 
bility. 

^ The vindictive pa4!8ions are prohibited as absolutely during mili- 
tary rule as in the most orderly and tranquil condition of human 
affairs. Excess and wantonness, cruelty and unscrupulous contempt 
for human life, meet with no sanction from martial law any more 
than from ordinary law. No amount of personal provocation will 
justify or excuse vindictive retaliation. Were it otherwise, an insti- 
tution which, though stem, is yet beneficial, would degenerate into 
an instrument of mere private malice and revengeJ* 

Now here it will be seen that the charge divided itself 
into two main heads: under the iirst of which the learned 
judge treated of the question of legality or illegality ; and 
under the next, of criminal liability, clearly distinguish- 
ing between the two questions, and implying that an act 
might be illegal through error or mistaken judgment, and 
yet not criminal ; least of all felonious, or amounting to 
murder. 

In the next place it will be observed that, upon the 
first question, the learned judge laid it down clearly that 
martial law is allowable in rebellion, and for the complete 
restoration of order and peace ; and that it is the suspen- 
sion of ordinary law and the substitution of military rule, 
subject only (as to acts done without orders) to the 
restraints imposed by the broad principles of justice and 
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humanity, which require, in the taking of hum&ti life, at 
least an honest and reasonable belief in the necessity of 
the act. But he plainly implies that if the act is done 
under martial law, with such honest and reasonable 
belief in the mind of the party at the time, it would be 
legal. 

Then, in the second place, assuming it not to have 
been done with such honest and reasonable belief (i,e,, it 
may be, without a reasonable belief, though with an honest 
belief), the learned judge lays it down that it could not 
be entitled to the protection of martial law, and would be 
illegal ; but he is far from saying that it would be neces- 
sarily criminal, still less felonious. He goes on to de- 
scribe the incidents of such criminality, and they all 
imply the presence of bad feeling, or, at least, of utter 
recklessness. Nothing so monstrous as that a man 
should be held a murderer by reason of an error in judg- 
ment, receives the least countenance from anything laid 
down in the course of the charge. But assuming an act 
of homicide, not only done without any reasonable belief 
in its necessity, but without any honest belief, and with 
bad feeling or recklessness, then it would be murder. It 
is conceived that all this is in entire accordance with the 
authorities, and is undoubted law. And if the grand 
jury had felt confidence in the evidence, they would, 
according to the direction of the learned judge, have 
returned a bill for murder, as he intimated that on the 
evidence there was clearly a prima fa^ie case, as certainly 
there was. But then he, with strict propriety, left to 
them the credibility of the witnesses ; and the grand jury, 
in the exercise of their undoubted rights distrusted their 
account, and rejected the bill. 

After this, criminal prosecutions for murder were insti- 
tuted in this country against the governor and military 
commander, with respect to the execution of a person 
who hud been taken into the declared district and there 
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tried, under military authority by court-martial, for incit- 
ing the insurgents to insurrectioui and being convicted, 
was executed by the direction of the military commander 
and with the sanction of the governor. It will be obvious 
that in these prosecutions the legality of martial law 
could not directly come into question, because on an indict- 
ment for murder the main question must be felonious 
malice, and the question of legality or illegality must be 
collateral, and the illegality of the act would only even be 
evidence of felonious malice if it appeared to have been 
wilful ; while on the other band, according to all the 
authorities, even assuming the legality of martial law, the 
question of malice might equally arise, as was laid^down 
in the case of the provost-marshal. And further, it 
would be obvious that in both cases there would be insu- 
perable difficulties in the way of a prosecution for murderi 
for as regarded the governor, the act was not done under 
his authority, but under independent military authority ; 
and as regarded the military commander, the act was 
done under the authority of his superior, the commander- 
in-chief of the colony. As regards the prosecution of 
the governor for murder, which was openly derided in 
Parliament as preposterous, and was ridiculed in the 
profession as absurd, a bench of magistrates refused to 
commit him for trial, upon the sound legal ground that 
they did not believe it reasonable and probable that any 
jury would convict upon such a charge. In the case of 
the military commander, however, a magistrate was found 
who considered that he was bound to commit a man for 
felony, not because he was satisfied that he had committed 
the felony, but because he was not satisfied of it, and 
because he thought there were questions of law which it 
was expedient should be determined. This, it is con- 
ceived, was an error, which arose ^from applying the 
legal principle applicable where there is evidence of an 
act of mere private injury which is known to be unlaw- 
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ful, and is prima facie criminal — as where one of his 
own mere motion commits an act of homicide, and a 
question of law arises which is quite collateral. It is 
otherwise where, as in the present case, the act was done, 
or Relieved to be done, by a public officer in the exercise 
of a public office or function, and especially on occasion 
of some public emergency as in riot or rebellion. 

There, it is conceived, the opposite principle applies, 
and as the act was done by a public officer, believing him- 
self to be acting in the exercise of a public office, and 
therefore to be acting lawfully, the presumption is in 
favour of legality, or at all events against criminality, and 
it is necessary for the prosecution to offer evidence that it 
could not have been done under such honest belief of lawful 
authority, and therefore that if they left the law in doubt 
there could not be a case for a trial on a criminal charge 
(in the absence of evidence of express malice or ill motive), 
because if after argument a magistrate, or judge, or grand 
jury were in doubt as to the law, it could not be ration- 
ally supposed that there was any wilful or culpable ille- 
gality, and therefore there could not possibly be crimin- 
ality, certainly not felonious malice. The moment, there- 
fore, doubt appeared as to the law, the criminal charge 
was at an end, and' the very reason given for com- 
mitting the accused was a conclusive reason for their 
discharge. That such an error should have been acted 
upon by an able and experienced magistrate, through a 
misapplication to an extraordinary case of a principle 
only applicable to ordinary cases, only shows the extreme 
absurdity of allowing such cases, involving questions 
as to high acts of Government, to go through the processes 
of ordinary law and be carried before police magistrates. 
As a magistrate ought not to commit in a case in which 
a grand jury would not properly find a bill, and as neither 
in this nor in any other case did the grand jury find a 
bill, and so none of the prosecutions was carried further 
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than the charge to the grand jury, and two remarkable 
charges were delivered in the Jamaica case which were 
supposed in some degree to differ — this may be a proper 
occasion to consider the principles upon which the judicial 
authority of a charge to a grand jury is to be estimated 
or regarded ; which, of course, must depend upon the 
proper province and function of the judge in charging 
grand juries. • 

It is to be observed that although in a certain sense 
a charge to a grand jury is not of judicial authority, that 
is in the sense that it is not a judicial decision, yet at 
the same time it is manifest that as a deliberate and well- 
considered declaration of the law in the discharge of a 
judicial duty, it may be of very considerable authority. 
But there are these obvious conditions upon which its 
judicial authority must depend. It must be in the form 
of positive directions to the jury, upon matters of law, 
arising upon the case, and relevant to the issue. If any 
of these conditions fail, the observations made upon the 
occasion are of no judicial authority. If they are 
observed, and the charge is well considered, it must be of 
Very considerable judicial authority. 

These conditions were all carefully observed by Mr. 
Justice Keogh, in his charge, on the occasion of the trials 
for treason-felony in Dublin, in 1865. That charge was 
an admirable illustration of what a charge ought to be, 
and it laid the law down with great clearness upon the 
matters of law involved, one of which is fundamental to 
the present subject, viz., that of rebellion, as being war 
against the Crown. The learned judge, in laying down 
the matters of law relevant to the charge against the 
accused, had to define what levying war was, and he 
said : — 

'' To constitute the offence it is not necessary that war, with all the 
pomp and circumstance of military array, should exist. Any armed 
ynsv/rrection, however small or Ul-rMmaged, for the purpose of svlverting 
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the constitution by force and numbers, would constitute a levying 
of warP # 

This is an illustration of a judicial direction in a 
charge to a grand jury, "which is of judicial authority, 
and it laid down a principle vital to the present suhject^ 
viz., that rebellion is war. And the learned judge having 
defined all the law applicable to the charge, left to the grand 
jury the practical application of it, telling them that if 
they were satisfied that the acts of the accused came 
within the law thus defined, then they were to send the 
case for further investigation. Not if they were not satis- 
fied, but if they were satisfied. The notion that an indict- 
ment for a crime should be found, although it was doubt- 
ful whether the act was not perfectly legale had no coun- 
tenance in the charge of that eminent judge, although 
it was delivered upon a prosecution under a new statute 
which involved many points of law on which questions 
might arise. In the view of the learned judge, it was for 
him to give the grand jury dear and positive directions 
upon the law, leaving them to apply it, upon their oaths, 
to the facts ; not that he was to leave them in doubt 
upon the law, and to find an indictment because they 
were in doubt 

That, it is conceived, was the true view of the province 
and function of the judge in charging the grand jury ; 
and the learned judge having carefully adhered to it, and 
confined himself to giving clear and definite directions 
upon the matters of law ; and having, on the other hand, 
fully ^mn such directions — his judicial directions were of 
considerable judicial authority, — and one of them, that re- 
bellion is war, which, in like manner, was laid down by 
the late Chief Justice Tindal, in Frost's case, lies at 
the very foundation of the whole subject of martial law ; 
and therefore it was that the Royal Commissioners in the 
Jamaica case applied themselves to the question whether 
there was^ a rebellion, and stated a careful special finding 
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which showed that there wc^s; because they found that 
there was "a planned resistance to lawful authority/' with 
a general object ; and which, by reason of that general 
object, was likely to spread, and was spreading rapidly ; 
and, therefore, likely to break out again, if not kept under. 
Coupling this with an enormous disparity of force, there 
was, it is manifest, just the case for martial law. And 
80 the Government were advised by the law oflScers of 
the Crown. 

When the case of the military commander came before 
the grand jury, that, therefore, would be properly the 
primary, the fundamental question, as regarded the legality 
of martial law ; and the honest belief in it the governing 
consideration as to criminal liability. The former, how- 
ever, was not adverted to by the Lord Chief Justice who 
charged the grand jury on that occasion in his observa- 
tions upon martial law, although his language, in accord- 
knee with that of the Commissioners, plainly implied 
that there was a rebellion. For he stated : — 

"The negro population in the neighbourhood were in a state of 
rebellious insurrection. This spread itself rapidly. The insui^ents 
attacked the neighbouring estates, declaring their intention to destroy 
the male part of the white population, and to take possession of all 
the property in the island. This state of things, as one would 
naturally expect, excited among the white population the utmost 
consternation and alarm. The military force in the island was 
but small ; the number of the white population small ; very small 
in proportion to that of the black ; and the result was, of course, 
that terror and alarm pervaded the erUire islands* {Charge^ p. 5.) 

Now here was a clear case of a formidable rebellion, 
which, according to the authorities, caused the state of 
war, and, at common law, justified lex martialis, or 
the law of war. But although the Lord Chief Justice 
laid it down that the common law was in force in the 
colony, and said that he had doubts as to the effect of 
the Colonial Act, which applied, be it observed, rather to 
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apprehended than actual rebellion ; " so that thus/' he 
said, '^ the great constitutional question arose/' 

*' Has the Sovereign, by virtue of the prerogative of the Crown, in 
tbe event of rebellion, the power of establishing and exercising mar- 
tial law in England f*— {JWd, p. 20.)— 

yet he did not lay down anything decisive upon it, 
nor give the grand jury any positive direction on that or 
any other of the many questions of law involved. He 
never laid it down either that martial law was allowed in 
rebellion, or that it was not (a). He did, indeed, lay down 
what logically involves the entire legality of martial law 
in rebellion, for he laid it down as clear that rebels taken 
prisoners might be executed summarily, which, of course, 
would be illegal by the common law, and could only be 
allowable by the lex martialis* 

'<' A rebel in aims stands in the position of a public enemy, and, 
therefore, you may kill him in battle as you mdght a foreign enemy', 
3eing in the position of a pvhlic enemy, you may refuse him quarter; 
you may deal with him in this respect, also, as with a foreign enemy.*' 
(I6«., p. 25.) 

And again :— 

^ The execution of persons taken in arms or taken in pursuit, and 
put to death as rebels, is not a question here.'' (Ibid., p. 84.) 

The Lord Chief Justice did not say that this could be 
done at common law ; as clearly it cannot, for, by the 
common law, if a man is taken, he must h& tried; and, 
it may be, as Foster says, that, although taken in arms 
even on the field, he may be able to prove that he was 

(a) Poflsiblj because, in the view he took of the fisMta, the rebellion 
was at an end, for he told the grand jury that the moment the soldiers ap- 
peared in the field the whole insurrection collapsed ; that is, as he adds, *^thej 
were able at once to suppress the outbreak." (Ckarffej p. 6.) From which it 
should seem tbat he confounded actual insurrection witii rehdlion, or rebellion 
with its outbreak. But in any view this was a question of fact, which was for 
the grand jury, and there was no evidence as to ihe rebellion being over, but 
only that there was no further outbreak at the particular place. 
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forced into it, which will excuse him from the penalties 
of treason. Clearly, therefore, this could not be at com- 
mon law, and, if so, then it could only be by martial law, 
and the Lord Chief Justice nowhere lays down the con- 
trary. But he drew a distinction as to civilians, which 
appeared to imply that men, parties to a rebellion, could 
be entitled to be regarded as civilians, — a view for which 
he gave no authority, and which, it is conceived, is clearly 
contrary to law. For, as laid down by all our authorities, 
a man who is a party to a rebellion, and has borne arms 
in it, or has aided or incited those who have borne arms 
in it, is deemed to have himself engaged in the rebellion, 
and so to be constructively a rebel soldier, and not a 
" civilian.'* And in that sense it may be true that, as 
the Lord Chief Justice says, martial law has never been 
put in force against civUiaiis for the suppression of rebel* 
lion, that is to say, because the law does not deem those 
who are parties to, or aiding or inciting, to an armed 
rebellion, to be " civilians," but to be rebel soldiers. But 
the Lord Chief Justice, while raising the question, only 
raises it, and argues it, and does not determine it, or lay 
anything down upon it in the way of judicial direction. 
Citing the Mutiny Act, which, as he truly says, shows 
that soldiers cannot, at common law, any more than 
civilians, be judged of life or limb except by the ordinary 
tribunals in time of peace, he says : — 

"We have here a clear recognition of the principle that the Crown can* 
not legislate in tvme of peace even for the soldier. Assuredly there can 
be no greater power in respect of the civilian. But what is to be under* 
stood by the terms peace and war as occurring in these Acts ? Are we 
to understand war to mean foreign war alone, or coul,d it include a state 
of rebellion and intestine warfare. According to the authorities the 
criterion is, whether the courts are open, and the course of justice un* 
interrupted. Would, then, the Crown in case of rebellion have power 
to govern the army independently of the Mutiny Act ? — for instance, to 
declare offences capital which are not made so under the Mutiny Act. 
Would the crown have power to place the subject under martial law 7 
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These are grave questions. Their solution is perhaps only to be 
found in a recurrence to first principles." (Ihid.y p. 69.) 

This, it will be observed, is merely suggesting questions 
not determining them. The Lord Chief Justice, however, 
goes far, in the next sentence, to answer them (although 
against his own view), for the immediately says — most 
truly, according to the authorities — 

" It is certain that the Crown has ahsohUe power to legislate for the 
government of the army m time of war, though not, except under the 
Mutiny Act, in time of peace." (Ibid.) 

And, as he himself says most truly, the legislature, in 
their Acts, recognize that the soldier and the civilian, being 
equally free citizens, are not to be aflFected in their personal 
rights, except by statute, in time of peace ; it should seem 
to follow clearly that they have also equal rights, and no 
more, in time of war, and that, therefore, if soldiers are 
liable to the absolute power of the Crown in time of war, 
so also are the other subjects of the Crown in the country ' 
the seat of war ; at all events, those engaged in the war 
against ity which is the case with rebels. And thus, 
from his own premises, martial law appears to follow. 

At all events the Lord Chief Justice only argued 
against it, and did not lay anything down, nor give any 
direction to the grand jury upon it; and of course a 
mere argument, however luminous, able, and powerful — 
as that of the Lord Chief Justice was— has ho judicial 
authority. So as to the question the Lord Chief Justice 
raised: whether martial law, if applicable to what he calls 
civilians (i.6., persons engaged in armed rebellion), means 
regular military law, or such irregular absolute power as 
he himself says is lawfully used by the Crown in time of 
war, as regards its own soldiers. The Lord Chief Justice 
raised the question, and argued it, but did not determine 
it, except indeed that the premises he had laid down 
determined it, and determined it against his view. For 



THE CHARaS OF THE LOED CfllEB JUSTICE. l79 

having already laid it down as clear that the Crown has 
absolute power over the army in time of war (vide ante)^ 
he then argues that martial law, in rebellion, must mean 
such military law as is used in the army. This, he says, 
is regular military law by the Mutiny Acts ; but he had 
forgotten what he himself had laid down, that the Crown 
is absolute over its army in time of war. And, as already 
stated, he never, from one end of his charge to the other, 
noticed the principle which is. necessarily fundamental 
to the whole subject of martial law, viz., that rebellion is 
war. If it be not so, which he never laid down, and 
would be contrary to all authority, then, of course, lex 
martialis, or the law of war, would not be applicable to 
subjects in rebellion. But if it be so, then by the law 
which the Lord Chief Justice rightly laid down as clear 
and undoubted, that the Crown is absolute in war over 
its own soldiers, it would be absolute in time of rebellion ; 
and then, according to the view of the Lord Chief Justice, 
that martial law as to the soldier is martial law as to 
the other subjects of the Crown, it follows that this 
means such absolute power as the Crown uses in time of 
war, either as regards its own soldiers or those of the 
enemy. Thus, the doctrine of martial law follows from 
the premises of the Lord Chief Justice, and those pre- 
mises can be relied on all the more on account of his 
avowed and obvious hostility to it. 

This, indeed, was the whole value of the charge : — that, 
being a most masterly and applicable argument against 
martial law, by one who evidently detested it, and, indeed, 
denounced it as " detestable,'' even upon definitions of it 
given in the language of eminent official persons whom 
he admitted to be most learned, yet it was only an argu- 
ment, and an argument also which, on the one hand, 
could only be made plausible by ignoring the funda- 
mental principle on which the question must turn, viz., 
that rebellion is war, or by assuming also that, in point 

N 2 
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of fact, there was no rebellion, or that it was entirely at 
an end — questions of fact entirely for the grand jury — 
but, on the other hand, even under these conditions, 
contained premises and admitted principles which, 
logically and legally, involved the whole doctrine of 
martial law. For, in the first place, by admitting that 
rebels taken prisoners could be executed summarily 
without trial, — which, of course, would be illegal at 
common law — the Lord Chief Justice actually admitted 
that in rebellion the lex martialis was in force, and, 
in assuiiiing to lay down its limits by confining it to 
prisoners taken on the field of battle, he went quite 
beyond his legal competence as a judge, for the courts 
have always declared that they know nothing of the 
law of war, and, in his own court, in his own time, it has 
been held that the courts of common law can take no 
cognizance of military law except so far as it is contained 
in the Mutiny Act, and that for the rest it must depend 
upon military usage, proved in evidence as matter of fact 
So that it was for the prosecution to prove, and not for 
him to assume, any such limitation as he imposed on 
martial law ; and in admitting it at all, he admitted it to 
any extent which military men considered to be neces- 
sary or proper. So when the Lord Chief Justice argued 
that martial law was military law, and that for the rebel it 
meant what it means for the soldier, he virtually con- 
cluded the whole question ; for, as already shown accord- 
ing to his own premises, in time of war the Crown has 
absolute power over the army, and so, on his own view, 
would have it as to rebels. The other view which the 
Lord Chief Justice advocated, that martial law means 
regular military law, can only rest upon the assumption, 
for which indeed there is strong foundation on legal and 
constitutional principles, that the Crown has, by prero- 
gative, the power of command over all bodies of armed 
men within its dominions, because the Mutiny Act and 
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Articles of War, by their express terms, only apply to the 
forces belonging to the Crown, And if this view could 
be maintained it would come to the same result, for in 
no case can it be necessary to go beyond the powers given 
by the Mutiny Act and Articles of War in cases of rebel- 
lion in the colonies^ assuming that rebels are to be taken, 
in point of law, as forces belonging to the Crown ; and un- 
less that is assumed, the theory fails, for Acts of Parliament 
cannot be extended beyond the legal effect and construc- 
tion of their terms. And if that is assumed, then all 
that need ever be done in the exercise of martial law in 
rebellion, and all that was done in Jamaica, even in the 
extreme and exceptional case of Gordon, to which the 
charge of the Lord Chief Justice related, was strictly 
legal and regular. The contrary impression on the part 
of the Lord Chief Justice arose from manifest error as to 
the contents of the Mutiny Act and Articles of War. Thus, 
in one passage of his charge, he supposed that in a trial by 
court-martial for inciting to insurrection, express proof 
of intent would be required ; and in another passage he 
said that the courts-martial were clearly illegal because 
composed only of three officers, and made up from both 
services. In both points he was entirely in error, for the 
Mutiny Act expressly enacts that any one subject to the 
Act who shall excite to or cause a sedition or mutiny 
among any forces belonging to the Crown shall suffer 
death (treating the intent as shown by the natural effect, 
which is according to a well-known principle of common 
law), and that capital sentences may, in the colonies, be 
inflicted by courts-martial so composed. And the Lord 
Chief Justice admitted that Gordon had in fact incited 
to rebellion. Thus, therefpre, if the view of the Lord 
Chief Justice can be maintained, that martial law is 
regular military law, which can only be upon the assump- 
tion that rebels are forces belonging to and under the 
command of the Crown, then, beyond all doubt| all that 
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was done in Jamaica — even in the extreme and excep- 
tional case of Gordon — was strictly legal. And of course 
it would be so, d fortiori, upon the other view which 
follows from the premises and principles laid down — that 
martial law is not regular military law, but the law of 
war. 

Thus, therefore, upon the general question of martial 
law, the charge of the Lord Chief Justice came in effect to 
this : — that it did not lay down as law that martial law 
is not allowable in rebellion ; that, in effect, it admitted 
that it was, on one or other of two views or theories, either 
as regular military law, or as the law of war; that it 
advocated the former view, and laid down principles and 
premises which clearly involved the other ; and that in 
either view everything that had been done under military 
authority was legal, including the trials by court-martial. 
This was the result which had been reached by the Royal 
Commissioners and the law advisers of the Crown, an das 
it was not negatived, and in effect, one way or another 
admitted by the Lord Chief Justice, even with views 
avowedly hostile to martial law, it might safely be taken, 
even upon his charge, as settled law. 

And this view was confirmed by the very arguments 
against it, which, although the ablest that could be urged 
in support of such a view, were involved in that inconsia- 
tency which is the infallible indicator of error. Thus he 
expressed the strongest opinion that the removal of 
Gordon into the proclaimed district was unlawful and 
unjustifiable, an opinion entirely extra-judicial, because 
entirely irrelevant (as he admitted) to the legality of the 
trial (which alone was before him), and because also it 
was not a legal proposition but a mixed proposition of 
law and fact, which it was not legally competent for him 
to pronounce, and his utterance of which, therefore, was 
unlawful and unjustifiable, and which was obviously 
marked by the most manifest inconsistency. For if, 
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indeed, as he urged and argued (although he never ven- 
tured to lay it down as law), martial law could not apply 
to civilians at all, it was wholly immaterial whether the 
man was or was not within the proclaimed district, since 
wherever he was and whatever he did he could not be 
under martial law, seeing that ^lartial law had no legal 
existence anywhere. The Lord Chief Justice sought to 
enforce his argument (for after all it is, it will be observed, 
mere argument) by drawing a distinction between sol- 
diers and civilians in rebellion ; as if a man in rebellion, 
and virtually if not actually in arms against his sove- 
reign, had any right to be considered as a civilian. But 
this only involves his argument in greater inconsistency:— 

"We must not confound with martial law applied to civilians, 
what has been commonly done hi the treatment of rebels taken in 
the field. Many instances will be found in English history of men 
being put to death who have been taken hi the field, or taken imme- 
diately after some decisive battle." {Ibid,, p. 257). 

How the being taken after a decisive battle could aflfect 
the question (except, indeed, to make the execution less 
necessary) it is difficult to divine. But why were these 
men not civilians ? And how do these cases differ from 
that of any man party to an armed rebellion ? They were 
all civilians before they were in arms against the Crown, 
but they then became, as being in arms, liable to be 
treated as soldiers, and subject to the laws or usages of 
war as against mutinous soldiers. That is the only ground 
on which their execution would be legally justifiable. 
And the Lord Chief Justice admits that this was always 
common in English history, although he is not aware 
how lately in our history it was done ; for elsewhere, he 
says it was not done in the Scotch rebellion, whereas, it 
will have been seen it luas done, even in England, on those 
occasions. But how could it be legal — except by the law 
of war? And the law of war applies to any one who 
engages in the war, or aids and agists the enemy in any 
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way. Those who engaf^e in a war in any way have no 
right to be considered civilians. And hence the Lord Chief 
Justice himself admits that a spy has always been con* 
sidered subject to the capital penalty at the time of war^ 
and a spy is usually a civilian. The truth is^ it is manifest 
that a man who engages in or aids an armed rebellion, is 
not a civilian. Elsewhere, the Lord Chief Justice (who has 
discovered that martial law is a power of legislation) 
says : — 

^ It is certain that while the Crown has absolute power to legislate 
for the govemment of the army in time of war (though not except 
under the Mutiny Acts in time of peace), it has no power, wheOier in 
time of peace or time of war, to legislate in respect of the ordinary 
eubject How, then, can the spvereiKn have power to declare martial 
law against the subject.'' {Ibid., p. 70.) 

But this is quite inconsistent with the previous admis- 
sion, that rebels taken in arms may be executed ; and the 
obvious answer to his question is, on the doctrine he 
wholly ignores that rebellion is war, coupled with his own 
admission that in war the Crown is absolute. While thus 
virtually admitting, however, that martial law is allowed 
in rebellion, although arbitrarily restricting it to qases of 
rebels taken in arms after a battle (which would of course 
exclude the most dangerous species of rebellion likely to 
occur in a colony or foreign dependencies), the Lord 
Chief Justice, with obvious inconsistency, argues — and 
only argues — against the power to declare or exercise 
martial law in time of rebellion. He maintains this view 
on two grounds, one, historical, the other on the ground 
of legal principle. His historical statements are some* 
what novel and startling :— 

" So far as I have been able to discover, no euck thing ae martial 
law has ever been put in force in this country against civilians for the 
purpose of putting down rebellion'' (Charge, p. 47). " So far as I can 
find, it has never been resorted to in England for such a purpose 
l^tall." 
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And again, speaking of the Petition of Right, "which he 
asserts to have abolished martial law, whereas it recog* 
nized it, and only abolished it in time of peace :— 

« Certain it is that from that time, martial law has never been 
attempted to be exercised in the realm of £ngland, hj virtue of the 
prerogative." (Ibid., p. 45.) 

The Lord Chief Justice, however, is obliged to add in 
a note, that it was exercised under the commonwealth ; i e., 
by the very men who are supposed to have abolished it 
The Lord Chief Justice elaborately details (pp. 29, 31, 47.) 
various instances in which martial law had been used 
illegally for the purposes of civil government, as Mr. Hume 
puts it (which was what the Petition of Right abolished), 
but does not mention the cases in which it was applied to 
the suppression of rebellion ; and then quoting in a note 
Hume's statement : " Whenever there was any insurrec- 
tion or public disorder the Crown employed martial law, 
and it was exercised during that time not only over the 
soldiers, but over the whole people," the Lord Chief 
Justice says : — 

'<It will scarcely be believed, that after making the necessaiy 
assertion, the only instances the historian can cite are those procla- 
mations which I have already referred to and explained." (JWi.,p.48.) 

That is to say, the proclamations not for the suppres- 
sion of rebellion, but for the wise purposes of civil govern- 
ment in the repression of riot or disorder, which the 
historian had carefully distinguished from the other cases 
he narrates (a) of the exercise of martial law for the 
suppression of rebellion, none of which the Lord Chief 
Justice notices ; and then he speaks of the utter untrust- 
worthiness of this elegant writer, but most unscrupu- 
lous historian. No historian, however, who testifies to 
the exercise of martial law is satisfactory to the Lord 

(o) Vide anU, p. 49, 50. 
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Chief Justice. Not even Lord Bacon, who was both a 
lawyer and historian, and expressly says that martial law 
was exercised not only during actual rebellion, but also 
for a short time afterwards for its suppression. 
The Lord Chief Justice says : — 

" What Lord Bacon here means by martial law, what was the /orm 
of the proceeding, what the precise character and nature of it, he does 
not explain.'' (lUd., p. 28.) 

But, surely, the form of the proceeding, and the precise 
character and nature of it would be extremely immaterial 
to the persons executed under it, especially since the 
Lord Chief Justice adds : — 

*' It was some summary process, no doubt, differing from that of the 
ordinary tribunals of the country,^ 

And as no better definition of martial law could ever be 
given, it would be useless to inquire further into it ; more 
particularly since that is the definition of it given in the 
Petition of Rights, "the summary justice of martial law 
such as is used by armies in time of war." It has already 
been seen that martial law was exercised after that time 
whenever it was necessary for the suppression of rebellion. 
Thus the learned Lingard states expressly, it was so 
applied in the rebellion of Monmouth, and there the 
rebels were all " civilians '' in any sense in which rebels 
in arms ever can be so at all, for certainly they were 
not regular soldiers. The Lord Chief Justice says, how- 
ever : — 

" We have had rebellions since, and very serious ones. There was 
the rebellion of Monmouth in the reign of James II. Martial law 
might have been useful in suppressing that rebellion, but it was not 
proclaimed. It is true that after the rout and discomfiture of Mon- 
mouth's army, Lord Faversham, the King^s general, put twenty per- 
sons to death. Kirk, on his entry into Taunton, executed nineteen 
more." {Ibid., p. 46.) 
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One would think that this was the practical exercise of 
martial law ; and the formal proclamation matters little, 
since on all hands it is admitted it was only a notification 
of that which the state of war alone really justifies. The 
Lord Chief Justice adds, however : — 

" But aU this was done without form of trial ... in all this 
there was no martial la/Wy at least in the sense in which we are now 
speaking of it." (Ihid,) 

But it would be difficult, according to this mode of 
reasoning, ever to prove that martial law was exercised, 
since it is nothing else than the irregular and summary 
Execution of men for rebellion. The Lord Chief Justice 
goes on to say : — 

"Again we had the rebellions of 1715 and 1746, and in neither of 
these was martial law exercised. It is true that after the battle of 
Culloden horrible barbarities were perpetrated, but not by virtue of 

martial law. The wounded who were slaughtered in cold blood on 
the field the day after the battle, were not put to death under martial 
law, &c." (Ihid., p. 47.) 

It would be a strange argument, surely, that because 
martial law had been carried to excess, therefore there 
was no martial law ; an argument the Lord Chief Justice 
does not admit, when he treats of the abuses of martial 
law in Ireland. There is some reason to suppose that he 
thought that the formal proclamation of martial law was 
essential to it ; but that is an obvious error, for its 
essential justification is the state of war, and, if that 
exists, the formal proclamation is only a notification of 
it, and if it does not exist, then it is not justifiable. And 
its essential power is the summary execution of prisoners, 
by military law. That took place, as has been shown, 
after the Scotch rebellion, not only in Scotland but in 
England, and that was martial law. 

The Lord Chief Justice, however, all through betrayed 
a singular disregard of historical testimony or legal 
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authority. Thus, in quoting the language of our great 
historian, Hume, in stating that-— 

** Martial law was a prompt and arbitrary method of decision, and 
that under it any one might be punished as a rebel or aider in 
rebellion," — 

the Lord Chief Justice fails to observe that this was 
exactly in accordance with the doctrine laid down by 
Hale, that martial law was the law of war, and that it 
applied to rebels, because rebellion is war, and he only 
abuses what he calls *^ the reckless assertions of Hume, too 
long the oracle of a credulous public,'' whereas on this 
subject the historian is singularly accurate, and clearly 
distinguishes between the lawful use of martial law in 
time of war or rebellion, and its unlawful use for the pur- 
poses of civil government^ which was declared illegal by 
the Petition of Kight And so when the Lord Chief 
Justice quotes the language of Blackstone in his Com- 
mentaries : — 

^ Martial law is built upon no settled principle, but is entirely 
arbitraiy in its d^isions, and is in truth no law, but something in- 
dulged rather than allowed as law ; a temporary excrescence bred out 
of the distemper of the state, and not any part of the permanent and 
peipetual laws of the kingdom, and therefore it ought not to be per- 
mitted in times of peace ;" — (4 Commentaries, earlier editions, p. 413.) 

the Lord Chief Justice actually supposes that the great 
commentator was speaking of regular military law, and 
joins with Tytler in denouncing him as inaccurate, 
as if Sir W. Blackstone did not know that regular military 
law had been already established by statute, in time 
of peace, for a great part of a century ! and as if he could 
possibly be speaking of that! The Lord Chief Justice 
observes, in a note, 

"The fact is, that probably neither Hale nor Blackstone, though 
profoundly versed in knowledge of the law of England, knew much 
about the law martial The history of military law shows that Hale 
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and Blackstone were wrong in treating martial law as the purely arbi- 
trary and lawless system which they represent it." {Cha/rgey p. 105.) 

But the great commentator knew what he was writing 
about, and was not so ignorant as to confound martial 
law, the law of war, with regular military law, the law 
of an army, the law of military discipline. The dis- 
tinction is clearly pointed out in the judgment of Lord 
Loughborough in the great case of Orant v. Oould^ in 
1794, which the Lord Chief Justice actually quotes, 
though he altogether fails to apprehend its meaning : — 

^Martial law, siuh as it is described by Hale, and such also as it is 
marked by Mr, Justice Blackstone, does not exist in England at aUJ* 

m 

Here it is shown that Lord Loughborough could not be 
speaking of regular military law, for that had been estab^- 
lished by statute during the whole of the century, and it 
is also quite clear that he never supposed that Blackstone 
was speaking of that, but of the law of war, which he goes 
on to describe and distinguish : — 

^ Where martial law is eetahlished and prevails in any country it is 
of a totally different nature from that which is inaccurately caMed 
martial law, merely because the decision is by court-martial, but 
which bears no affinity to that which was formerly attempted to be 
exercised in this country which was contrary to the constitution, and 
has been for a century exploded." 

That is, ever since the Bill of Right, founded on the 
Petition of Right, declared that in time of peace no man 
could be judged of life or limb except in th^courts of law. 
It is plain that Lord Loughborough distinguishes that 
martial law, which was illegally attempted to be exer- 
cised in time of peace, from the regular military law, which 
he says is inaccurately caUed martial law. And, accord* 
ingly, the^ passage is cited in subsequent editions of 
MacArthur on Court Martial, the standard text-book on 
military law, as showing the distinction between regular 
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military law and martial law. Yet the Lord Chief 
Justice insists on confounding them, and will have it 
that martial law means regular military law ; and then 
derides the great luminaries of our law as inaccurate, 
and recites our great historians as reckless, because they 
clearly draw the distinction which he overlooks. It is 
amazing that he should not have observed the inconsistency 
into which he is betrayed In one passage, he says : — 

"When Coke and Hale and Blackstone speak of martial law, it is 
plain they are speaking of the law applicable to the soldier, or what 
in modem phrase is called military law. It is plain that they knew 
of no other ; and the fact that, when speaking, and clearly speaking, 
of the law applicable to soldiers, such men as Lord Hale and Sir W. 
Blackstone, with their accuracy of statemerU, call it martial law, and do 
not point out any distinction between martial law and military law, 
as it is spoken of now, goes far indeed to show that they knew of 
no such difference." (Charge, jp, 100.) 

But it will be seen that if Hale did not draw the dis- 
tinction it was because even up to his time there were no 
soldiers but in time of war, so that martial law the7i was 
military law ; but that Blackstone draws the distinction 
clearly between the regular military law which then was 
established by statute, and that martial law which re- 
mained as it ever was, entirely uncertain ; and, accord- 
ingly, with strange inconsistency, in the very newt passage, 
the Lord Chief Justice goes on to deride Blackstone for 
drawing the distinction, or throwing it out : — 

"I find this distinction taken in the works upon military courts- 
martial, written mostly by military men, as I think, from an entire 
misconception of the meaning of Hale, and especially that of Black- 
stone, whose Commentaries is a work the language of which is cer- 
tainly ambiguous, cmd calculated to mislead^ until you carefully look 
to what is the subject-matter." (Ibid.) 

And then, a couple of pages further on, there is this 
further denunciation of Hale, and Hume, and Blackstone, 
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the Lord Chief Justice evidently having an impression 
that their authority is against him : — 

" Whence, then has arisen this doctrine as to the distinction be- 
tween martial and military law, unknowriy as it evidently was, to our 
great legal writers ? Partly, I think, from the loose language of his- 
torians, who, when they speak of rebels or insurgents put to death 
without trial, are apt to apply the term martial law to such summary 
proceedings." 

The Lord Chief Justice, however, never explains under 
what law, if not martial law, such executions would be 
allowable : — 

" Partly from the reckless assertions of Hume — ^too long the organ 
of a credulous public — ^who describes martial law as a prompt, arbi- 
trary and violent mode of decision, and who, without the shadow of an 
authority, boldly affirms that under it any one might be punished as 
a rebel, or an aider or abettor in rebellion." 

As to this it may be observed that Hume had adduced 
various and notorious instances of the exercise of martial 
law in rebellion, none of which the Lord Chief Justice 
notices: — 

" Partly from the inaccurate language even of Hale and Blackstone 
themselves, for, when speaking of martial law. Hale describes it as 
' no law,' and especially when Sir W. Blackstone in his Commentaries 
says that martial law is built upon no settled principles, but is 
entirely arbitrary in its decisions, people might well enough run 
away with the notion that this language was applicable to martial 
law when exercised in the heat and hurry of intestine troubles. 
Nothing, however, can be clearer, when the context ia carefuUy 
looked at, than that both these writers were speaking of the law appli- 
cable to the soldier, for which, in their day, the term martial law was 
the only designation in use." {Ibid., p. 105.) 

This is true enough of Hale, in whose time there was 
no standing army, but how utterly it is incorrect as to 
Blackstone will be manifest. He describes martial law 
as above, and then describes military law as established 
by statute, and so of the subsequent cases. The inacu* 
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racy, therefore, is not in the great commentator, but in 
his judicial, or extra-judicial critic. The Lord Chief 
Justice is compelled to admit that the whole tradition of 
legal opinion is against him. He admits that he finds 
the distinction in the works upon military courts-martial, 
but does not quote the passage from MacArthur on Court 
Martial, a work which was cited in the great case of 
Grant v. Gould, in 1794?, and has ever since then been 
recognized as a standard authority upon military law, 
not only in the army but in Westminster Hall, in which 
the distinction is drawn at the outset between military 
law and martial law, and the latter is stated to be in its 
nature uncertain, so that it could not be included in the 
eubject. 

The Scotch rebellions were the last occasions in which, 
in this country, that part of martial law which consists in 
summary trial and execution was exercised ; but only 
because since that time, as Mr. Hallam points out, it has 
not been necessary, by reason of the Riot Act and the 
standing army, though the Riot Act is itself only a 
statutory form of martial law under the other part of the 
power of military attack And our great constitutional 
historian says that : — 

'<It has been usual for all Oovermnents, during au actual rebellion^ 
to proclabn maitial law or the suspension of civil jurisdiction.*' 
(Const, JETm^., vol L, c. 5.) 

Upon which the Lord Chief Justice can only say :— 

^ I cannot lielp thinking that the eminent historian has, for once, 
fallen into an error. In the first place, for the assertion of the 
general use of martial law in the countiy, he has not any instance to 
adduce beyond those referred to by Hume, and which are certainly 
insufficient to sustain so large an assertion." {Charge, p. 49.) 

But the Lord Chief Justice has wholly failed to notice 
** the instances referred to by Hume/' of the exercise of 
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martial law for the suppression of rebellion, and the 
still later instances of it ; and, therefore, he is hardly in 
a position to express an opinion as to whether Hume or 
Hallam are in error. 
The Lord Chief Justice is obliged to admit : — 

" It is, no doubt, trae that martial law has been put iu force in the • 
sister country (p. 49). ... 2, 1798. Lord Camden, the Lord-lieu- 
tenant, thought it right to issue a proclamation declaring martial 
law. Maitiid law was put in foroe, and many persons were executed 
under it "(51). 

Here it may be observed that the Lord Chief Justice 
evidently is under no difficulty in understanding what was 
meant by martial law, and that it involved the power of 
summary military execution. The proclamation was in 
these terms, dated May, 1798 : — • 

*^His Excellency the Lord-Lieutenant, by and with the advice of 
the Privy Council, has issued orders to all the general officers com- 
manding His Majesty's forces, to punish all persons acting, aiding, or 
abetting^ or in any manner assisting in the rebellion, which now 
exists within the kingdom, according to mmiial law, either hy death or 
otherwise, as to them shall seem expedient, for the punishment and 
suppression of aU rebels in their several districts, of which all His 
Majesty's subjects are hereby required to take notice." 

To that proclamation were appended the names of the 
Chancellor, Lord Clare, of the Chief Justices, and Judges, 
and Peers, and ojbher eminent persons, to the number of 
about forty. {Plowderis Historical Review of the State of 
Ireland, p. 691.) The Lord Chief Justice admits that 
martial law was exercised, but he says there was a Bill 
of Indemnity. He fails to notice, however, that there 
was an account of the very excesses he mentions, excesses 
not merely in degree, but in point of time and place ; for 
martial law was exercised before rebellion broke out 
(Ibid, p. 711), and in places to which it did not extend, as 
in the case of Wolfe Tone, to which the Lord Chief Justice 
refers. And so in the case of Mr. Grogan, on which he 
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cites the apinian of Mr. Hargrave, vithomt stating the 
facts as to which the historian states :— 

'* Almost all the principal inhabitants were taken np and arraigned 
for treason. Mr. Grogan was taken at his seat, wkere he hadremainedf 
unconsciovs of <my domg&r. He was brought to trial, but he had not 
been able to procure the necessary evidence. It was, indeed, ^proved 
that he was forced to join th$ insurgents ; Imt this d^d vwt prevent a con» 
viction. The condemnation of these gentlemen was afterwards con- 
finned by the Irish Parliament, which passed an Act of Attainder^ 
On the parliamentaiy enqxiiry into the merits of these proceedings, it 
appeared that the court-martial had not even been sworn. Mr. 
Grogan has been considered by many as sacrificed to the violent 
temper of the times" (Ibid. 767.) 

Now this, it is manifest, was a case of gross abuse, for 
not only was the man executed without a fair trial> but 
in spite of evidence of innocence ; but the Lord Chief 
Justice, who mentions it without having ascertained the 
facts, quotes Mr. Hargrave's opinion upon it, without 
referring to the facts upon which it was founded, which 
clearly show that 4;he execution was without a shadow of 
excuse, and was, indeed, a murder under colour of martial 
law. 

The Lord Chief Jastiee admits, however, that martial 

law was exercised, and that hundreds were tried and 

executed, or executed without trial, for rebellion. And 

he admits : — 

"That on more than one occasion Parliament has referred to it in 
the most distinct terms as an existing power.*' • 

He quotes the recital in the Irish Act : — 

"That by the wise and salutary exercise of his Majesty's undoubted 
prerogative in executing martial law for defeating and dispersing 
armed and rebellious force, and in bringing divers rebels and traitors 
to punishment in the most speedy and summary manner the peace ^ 
the kingdom has been so far restored as to permit the course of th« 
common law partially to take place." 

And the declaratory enddment, not only in the Irish 
but the Imperial statute : — 

"Be it declared and enacted that nothing in this Act i^aU be con- 
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straed to take away, abridge, or dixpiniah the acknowledged prero- 
gative of his Majesty for the public safety to resort to the exercise of 
martial law against open enemies or traitors." (43 Geo. 3, c 117.) 

And he refers to a similar declaratory enactment con- 
tained in &>nActof the lad reign. (3 & 4 Will. 4, c. 4.) 

And all that the Lord Chief Justice can say is that 
these are mere expressions of opinion. It is conceived that 
they are rather declaratory enactments* Bat even if any 
were expressions of opinion, they are the eaypreasions of 
the opinion of Parliament upon a great constitutional 
question, and upon which its authority is decisive. 

At all events, in the practical result, martial law has 
been exercised on every occasion of rebellion in the 
United Kingdom down to the end of the last century, and 
Parliament has not only never declared it illegal, but has 
always affirmed its legality. 

The Lord Chief Justice admits that these legislative 
recognitions of the law are entitled to the highest respect, 
but yet urges that he can find no sufficient authority for 
them. When he has authorities, however, he ignores or 
depreciates them. Thus, though he quoted Hough's MUi- 
tary Law, he never alluded to the opinion of that sound 
lawyer, the late Mr. Serjeant Spankie, when Judge- 
Advocate General of Bombay, as to the nature of martial 
law as the great law of social self-defence, " under which 
rebels may be summarily tried and executed for the sake 
of the deterrent influence of speedy and exemplary 
punishment.'^ The Lord Chief Justice quotes the official 
opinion of Sir David Dundas, when Judge-Advocate 
General : — 

^ The proclamation of martial law is a notice to all those to whom 
the proclamation of martial law is addressed that there is another 
measure of law and another mode of proceeding than there was 
before, and when martial law is proclaimed there is no rule or law by 
which the officers executing it are bound. It is more extensive than 
ordinary military law, and overrules all other law, and is entirely 
arbitrary.*' 

2 
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But upon this the Lord Chief Justice says he is struck 
with the absence of any authority for so sweeping an asser- 
tion. The Lord Chief Justice quotes also the official 
opinion of Mr. Headlam, when Judge Advocate-General, 
embodying the celebrated aphorism of the Duke of Wel- 
lington :— 

<< Martial law is neither more nor less than the will of the general 
who coxnmands the army ; in facty martial law means no law at alL" 

And upon this the Lord Chief Justice says, that though 
Mr. Headlam is a gentleman of great learning and judg- 
ment, and though the opinion thus cited by him was that 
of a very great man, yet he cannot accept the opinion 
even of a great man as authority on a question of law. 
But here it may be doubted whether the Lord Chief 
Justice is not in error in supposing it to be a question of 
law, and whether it be not a question of military usage 
and understanding among military men. For in his own 
court it has been held that the judges knew nothing about 
military law, except what is in the articles of war and the 
Mutiny Act, and that where they are silent, as they are 
with reference to rebels or soldiers not in the service of 
the Crown, the Courts must look to usage (a). The 
Lord Chief Justice himself observes that the great lumi- 
naries of our law knew nothing of martial law (105), but 
failed to observe the reason, viz., that it is not matter of 
law, it is matter of military usage and the custom of war. He 
failed to observe this when quoting the oath of members 
of courts-martial, '^to administer justice according to the 
articles of war and the Mutiny Act, and if any doubt shall 
arise which is not explained by them, then acoording to 
his conscience and ihe custom of war in the like cases '* (HO). 
And the Lord Chief Justice would, no doubt, admit that 
upon the *' custom of war '' the Duke of Wellington's 
authority would be conclusive, and the testimony of any 

(a) Bradley r. Arthur, 4 Bamewall and CFesswell Beporta. 
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military oflScer would be of more importance than that of 
all the judges, so that his own opinion about it was 
entirely extra-judicial, and if the question was material 
what martial law allowed or included, then he was bound 
to direct the grand jury to throw out the bill, on the ground 
that no evidence had been given upon it Instead of this, 
he insisted upon dealing with it as a matter of law, upon 
which his views were to be conveyed to them, and he 
ignored the authority of the greatest master of military 
law the world has ever seen, while at the same time he 
says that such great lawyers as Hale and Blackstone knew 
little or nothing about it As if it was likely that this 
was from their ignorance of any branch of law they were 
bound to know. And as if it were not the best possible 
proof that it was not matter of law at all. If, however, 
it was matter of law, it is difficult to imagine why the 
Lord Chief Justice should decline to receive as authori- 
ties the official opinions of eminent law officers of the 
Crown, since he himself cites private opinions of lawyers 
when they appear to be in his favour. No authority, 
however, appears to have weight with him when it is in 
favour of martial law. He proceeds to say : — v 

"To those authorities shotdd be added the opinion of two dis- 
tinguished judicial personages. Lord Cottenham and Lord Campbell, 
given extra-judicially, it is true, yet still, as coming from such men, 
entitled to respectful consideration. It was stated by Earl Grey in the 
House of Lords, on the debate on the affairs of Ceylon, iii 1851, that 
those two noble and leamed lords, and also Sir J. Jervis, when 
Attorney-General, had advised him, when Secretary of State, very 
much to the effect of what is stated in the opinions already referred 
to. This opinion, however, was, as I have already observed, entirely 
extrarjudicial, and probably was given without much consideration. 
(104.) 

But the Lord Chief Justice forgot that his own observa- 
tions were entirely extrarjudicial, for he had at the outset, 
without reference to the evidence, concluded the question 
of fact on which the case must turn, even assuming that 
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martial law was allowable in rebellion, for he had told 
the jury that the rebellion was at an end, so that all that 
followed about martial law was entirely irrelevant^ since 
upon any view its exercise must have been illegal And 
if he did not mean to convey that, but only that the 
actual outbreak was subdued, then his charge contained no 
direction as to whether the exercise of martial law is 
allowable during the existence of rebellion, but after its 
outbreak has been subdued, that is to say, for the entire 
suppression of rebellion, and to prevent its renewed out- 
break, and the question of fact was not left to the jury, 
upon which the matter of law must depend, whether the 
rebdlion was reaUy suppressed. So that in any view of 
the case the observations of the Lord Chief Justice about 
martial law were wholly irrelevant and entirely extra- 
judicial, and of no authority whatever. Added to this it 
has been already observed that what martial law allows is 
not matter of law at aU. 

Of course, as the Lord Chief Justice paid such 
slight regard to the authority of Hume and of Hallam, of 
Hale, and of Blackstone, of Lord Cottenham and Lord 
Campbell, of Sir D. Dundas, and of Mr. Headlam, so 
obscure an individual as the author could expect no 
better treatment The Lord Chief Justice, in an earlier 
passage of his charge, thus speaks of a work published 
by the author on the subject embodying their views : 

^'Of late, doctrines have been put forward, to my mind of the 
wildest and most startling chaiacter—doctrines, which, if true, would 
establish the position that British subjects, not oxdinarily subject to 
militaiy or martial law, may be brought before tribunals armed with 
the most arbitrary and despotic power — ^tribunals which are to create 
the law they have to administer, and to determine upon the guilt or 
innocence of persons brought before them, with a total disregard of 
all those rules and principles which are of the very essence of justice. 
I find such doctrines as these laid down : ' Martial law is arbitrary 
and uncertaia in its nature ; so much so, that the term law cannot be 
properly applied to it' Again, * When martial law is proclaimed, the 
law is the wiU of the ruler — or rather, the will of the ruler is law.* 
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Again, ' When maitial law is proclaimed, there is no rule or law by 
which the officers executing maxtial law are bound to cany 9n these 
proceedings ; it is far more extensive than ordinary military law ; it 
overrules all other law ; it is entirely arbitrary.' Lastly, I find in 
print this startling proposition : < Martial law is in short the suspen- 
sion of all law ; but the will of the military commanders is entrusted 
with its execution : to be exercised according to their judgment and 
the exigences of the moment and the usages of the service, with no 
fixed and settled rules or laws, no definite practice, and not bound by 
the rules of military law.' " 

For all If hich he cites the author, although the forfner 
passages are quotations from the opinions of judge- 
advocates general, and the latter merely embodies the 
words of Hallam, Blackstone, and Hall, and then pro- 
ceeds :— • 

"The difficulty one has in dealing with the subject is that, wUh the 
exception of the persons making these assertions^ IJmA no authority at all 
for amy such doctrins. They seem to me as unfounded and untenable, 
as, in my judgment, they are mischievoufi — I had almost said detest- 
able." (p. 23.) 

The principal passage thus commented upon, it will have 
been seen, simply embodied the very words of Hallam, 
of Blackstone, and of Hale (to say nothing of later 
or living authorities), and it is tbas that the Lord Chief 
Justice of England thought it decent and becoming to 
speak of doctrines merely extracted from those great 
luminaries of our law and constitution I 

To this it must be added that the Lord Chief Justice 
here and elsewhere gravely misrepresented the effect of 
the book thus denounced. So far from saying that 
tribunals under martial law were to determine upon 
guilt or innocence with a total disregard of all those 
rules and principles which are of the very essence of 
justice — the exact contrary was laid down : viz., that 
there must be an observance of those rules which are of 
the essence and substance of justice, though not an ob- 
servance of mere forms or technicalities tending only to 
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delay. And the author grounded himself upon the 
judicial decisions to that effect, of which the Lord Chief 
Justice must have been aware^ but to which he never 
alludes. 

The Lord Chief Justice declared he could find no 
authority for these views, yet afterwards he cites again 
and again authorities ample and abundant, the very 
words of which were embodied in the above proposition, 
as that of Hallam, that martial law is the suspension of 
civil jurisdiction ; that of Blackstone, that martial law 
is built upon no settled principles but is wholly uncer- 
tain, &c. Blackstone, however, is " inaccurate /' Hallam 
is (for once) " in error ;'' all authorities are to be disre- 
garded which are in favour of martial law ; but would it 
not have -been more accurate and candid if the Lord 
Chief Justice had said, not that he could not find autho- 
rities in its favour, but that he did not like them, and 
would not acknowledge them. 

But the important point was, what was the law. And 
one would expect from this strong language some counter 
proposition of law laid down in clear and positive terms, 
as, that martial law is not allowed, even in rebellion, or 
that martial law is regylar military law ; or, {hat martial 
law only applies to rebels taken in arms upon the field, 
or the like. But there are no such propositions of law 
laid down, and there is only argument, leaving the whole 
matter in a state wholly indeterminate and indefinite, so 
far as his own view of the law went, but, happily, leaving 
it quite unaffected, and therefore, as it was before, quite 
clear and undoubted. 

There was in the whole course of the charge no judicial 
direction as to the law, and therefore nothing which has 
any judicial authority, and though there were strong 
expressions of opinion upon the facts, they, of course, 
even if within the legal competence of a judge, would be 
of no authority as to the law. Added to which they 
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involyed views of the law opposed to the authorites, and 
marked by the most manifest inconsistency : as when he 
conveyed to the grand jury^ in the course of an elaborate 
examination of the evidence at the trial, that a trial by 
court-martial under martial law is subject to the strict 
rules of evidence like regular trials by ordinary law ; a 
view, it need not be said, utterly contrary to judicial 
decisions (to which he never alluded), and to the Report 
of the Commissioners, and the opinion of the law advisers 
of the Crown ; and a view also entirely inconsistent with 
his own contention, that the court-martial had no juris- 
diction ; for, if so, what did it matter whether or not it 
pursued the strict rules of evidence, and how could they 
be binding upon what was not a legal tribunal at all ? On 
the other hand, if it was a legal tribunal, still not being 
a regular tribunal, how could the strict rules of evidence 
bind it, which it had always been held did not bind even 
regular courts-martial ? And again, if it was a legal 
tribunal, how was it relevant that in the view of the 
Lord Chief Justice, the evidence was insufficient in 
amount? seeing that it was for the tribunal to judge. 
And what right had the Lord Chief Justice to express so 
strong an opinion upon the insufficiency of the evidence, 
seeing that it was for the grand jury? and what necessity 
was there for him to argue it so elaborately, if indeed 
the evidence was so entirely insufficient But that 
which it was material for him to tell the grand jury, viz., 
whether it was a legal tribunal or not — the Lord Chief 
Justice did not tell them. And so it was all through, 
upon matter of law he gave them no direction ; upon 
matters of fact he expressed the strongest opinion. That 
which was within his legal province he failed to do ; that 
which was beyond it he did. 

Unhappily, however, the only strong opinions the Lord 
Chief Justice did express were upon matters of fact 
which were beyond his legal province, and he laid down 
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no legal propositions, and gave no direction to the grand 
jury upon matters of law/ while stating in the strongest 
waj matters of fact, or mixed propositions of law and 
fact, which were properly for tiiem. 

Thus, in conclusion, he left the case to the jury*— thus 
leaving to ihem the matter of law : — 

*^ It may be tliat all that I have said upon the subject of the law, 
will have left you as I am ; candidly it still leaves me in some degree 
of doubt. Let me therefore add that if you are of opinion upon the 
whole, that iAiejwisdietion to exerdte martial law is not taJtufatAorH^ 
made ovity and that it is a matter which might be submitted to furthev 
consideration on the trial of the accused, where all the questions of 
law can be raised and decided, I think that the safer course will 
be to let this matter go forward. If however, upon the review 
of the awthorUieif you think the accused ought not further to be 
harassed by criminal proceedings, and that the case against them 
ought not to be submitted to the consideration of a jury — ^you will 
say so by ignoring the indictment. Upon this you must exercise 
your own judgment" {Cha/rge, p. 156.) 

That is to say, thegrand jury were to exercise their own 
judgment upon the matters of law involved in the case, 
the Lord Chief Justice giving them no direction thereon, 
and declaring that he was in doubt as to the law, and 
suggesting to them as a reason for finding a bill' for 
murder that the law Wds in a state of doubt and ought 
to be settled — a suggestion, it is conceived, without 
parallel, at all events, in modem judicial history ; even 
assuming that the law wae in doubt upon the subject, it is 
enough that the Lord Chief Justice should have thought 
so, and left it so to the jury, to show that his charge can 
have no judicial authority upon the subject, not even to 
the extent of throwing any doubt whatever upon the law, 
especially as the expression of doubt was based upon most 
novel and startling views of legal history. For it is not 
enough in order to unsettle the law upon a subject which 
has been settled for centuries and declared by the greatest 
legal authorities, attested by judicial decisions, and 
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solemnly, aflSrmed by Parliament; it is not enough, to 
unsettle all this, for a judge to come down and declare 
that he is in doubt ; that he cannot find the authorities, 
QT that, so far as he does find them, he does not like them ; 
that he thinks our historians inaccurate, and our legal 
and constitutional writers in error ; that Parliament and 
statesmen were mistaken, that lawyers were wrong, the 
Legislature itself misled ; all this is not enough to create 
even a doubt as to the law. Our laws and liberties 
would rest indeed upon an unsafe and insecure foundation 
if it were possible for a judge thus to unsettle them all by 
a breath of his mouth, and say that because he doubted 
therefore there must be doubt. For doubt may arise 
from many other causes than the existence of any real 
cause of doubt ; it may arise from a fault in the will, as 
well as from a defect of intellect, or deficiency of autho- 
rity. A mind, from any causes strongly adverse to some 
branch of law, will naturally be extremely averse to 
acklowledge it ; one, for instance, who hates impressment 
of seamen as odious and oppressive, may easily enough 
come to doubt it, and one who avows that he regards the 
doctrines of martial law, even as laid down in the 
very words of the most learned and eminent of lawyer, 
as " detestable,'^ (a) cannot expect to have much legal 
weight attributed to his doubts. 

Such language, indeed, itself, utterly unusual as it is in 
legal discussions, evinces a state of mind wholly fatal to 
anything like calm judicial enquiry, and amply sufficient 
to account, even in the presence of an overwhelming 
weight of authority, for any degree of doubt 

Even, therefore, if the subject had remained as the 
charge of the Lord Chief Justice had left it, there would 
have been no doubt upon the law, which indeed was to a 
great degree admitted by him, and was to its full extent 

(a) The definitioiiB thru denounced were embodied in the words of Sir 
Bftyid Dundas. 
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confirmed, as already shown, by the logical result of the 
premises he admitted. 

Happily, however, the subject did not remain as he left 
it, for the question was raised afterwards in a form which 
far more directly regarded legality than could possibly be 
the case in an indictment for murder. This was in a pro- 
secution of the G-oyernor for high crimes and misde- 
meanours in the Court of Queen's Bench. The indict- 
ment comprised every possible charge that could be made 
against him, and contained counts for issuing and for con- 
tinuing in force and carrying into execution an illegal 
proclamation of martial law, so that the question of its 
legality was thus distinctly and directly raised, for of 
course a man could not be indicted for issuing and carry- 
ing out a legal proclamation, and so it was distinctly 
charged that it was iUegai. Further than this, there were 
charges for allowing its undue and excessive execution, 
even assuming its legality, so that the question of the 
degree of the responsibility of a governor for the im- 
proper exercise of martial law was as clearly raised as the 
legality of martial law at all. And further, there were 
counts for the arrest of various persons ovi of the pro- 
claimed district and sending them into that district, where 
one of them, Gordon, was tried by court-martial and 
executed with the sanction of the Governor, and another 
was flogged, and the rest were imprisoned. Thus, there- 
fore, there was every charge that could possibly be made 
against a governor in respect to the declaration or execu- 
tion of martial law, whether as to its original declaration 
or its continuance, or its execution, excessive or other- 
wise, and every question of law that could possibly arise 
was raised, and raised most clearly and most distinctly 
upon the indictment in this case, which, be it observed, 
was for misdemeanour, aiid only for misdemeanour. 

The indictment contained twenty counts, which may 
be analysed thus ; and it is important as showing that 
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every charge that could possibly be urged against a 
colonial governor with respect to the declaration or 
execution of martial law, was urged on the occasion. 

It recited that, one Edward John Eyre had been Governor and 
Captain-General of Jamaica, and that while he was so, on the 13th 
October, 1865, unlawfolly and intending to aggrieve and oppress certsun 
subjects of the Queen, and under colour of his station he unlawfully 
and oppressively did make and issue an illegal and oppressive procla- 
mation, — that is to say, the proclamation of war, that war already 
stated, and which was set out in the indictment. . The second count 
charged that Mr. Eyre, from the 14th of October until the 14th of 
November — t. e., for thirty days — oppressively and unlawfully main- 
tained the- illegal proclamation of martial law. The third count 
charged that certain illegal and oppressive tribunals, viz., certain pre- 
tended courts-martial, assembled in the declared district, and that 
certain subjects of the Queen were brought before these iUegal 
tribunals upon certain grave charges, and that these illegal tribunals 
adjudged and sentenced them to' illegal and cruel punishments — to 
wit, flogging and imprisonment ; and that Mr. Eyre, then being 
Governor, and having power to prohibit and prevent the assembling 
of these courts-martial and the carrying out of these sentences, con- 
trary to his duty as Governor, wholly neglected and refused to prevent 
them. Fourth count, — ^That on the 13th of October the said R J. 
Eyre, then being Captain-General and Governor^in-Chief in Jamaica, 
did, in the exercise of his office, issue such proclamation ; and that he, 
in pursuance of, and under and by virtue of it, did declare that 
martial law should prevail throughout the district mentioned in it^ 
and did profess to empower the military forces of the Queen to 
exercise the rights of belligerents against such of the inhabitants as 
the forces might consider opposed to the Government, And that he, 
on the 17th of October, unlawfully, oppressively, and without any 
lawful or reasonable authority, and under the false colour and 
pretence of acting und^r and in accordance with the proclamation, 
and under and by virtue of the laws of the realm, did cause and 
procure one Gordon to be taken into custody and imprisoned at a 
place not within the district within which martial law had been de- 
clared, but a place excepted therefrom, and did unlawfully and 
oppressively, and without any lawful or reasonable authority (not 
saying maliciously or without any reasonable or probable cause), and 
under the false colour and pretence of acting under and in accordance 
with the proclamation, and under and by virtue of the laws of this 
realm, did cause him to be unlawfully and forcibly rembved j&x)m 
that place on board a ship, and to be carried to Morant Bay, and to be 
delivered into the custody of one Nelson, then acting as general in 
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command of the f oirces, and to be imprisoned there. In another count 
(5) it was stated that the said E. J. Eyre nnlawfiilly andoppressivelyy 
and without any lawfcd or reasonable authority (not saying mali- 
ciously or without reasonable or probable cause), and did, under the 
hiee colour and pretence of acting under and in accordance with the 
proclamation, and under and by virtue of the laws of the realm, did 
cause and procure the said Gordon to be taken into custody before 
a certain pretended tribunal — to wit^ a court-martial — tiiere to 
answer and defend himself upon a certain charge of high treason ; 
and afterwards unlawfully, knowingly, and oppressively did ratify, 
approve and confirm the finding of the court-martial upon the charge, 
though he well knew that the Court had received in evidence 
against him certain statements which had previously been taken in 
his absence, and a deposition made before any charge was made 
against him, and written statements of persons who might have been 
called aa witnesses. Another count (6) charged that the said £. J. 
Eyre, unlawfolly intending to injure, prejudice, and oppress the said 
Qozdon, unlawfolly and oppressively, and without any reasonable or 
probable cause (not saying maliciously), did cause him to be taken 
into custody and imprisoned.' Another count (7) stated that the said 
R J. Eyre, unlawfully and intending to injure and oppress Gordon, 
unlawfully and oppressively, and under colour of his station, did 
cause him to be removed into the custody of General Nelson, then in 
command of military forces at Morant Bay, to his great injury and 
oppreflsion. Another count (8) stated that Mr. Eyre, < intendiug to 
injure and oppress Gordon, on tiie 2l6t of October, 1866, unlawfully 
and oppressively, and under colour of his station, did cause Grordon 
to be taken before a certain illegal and oppressive tribunal — to wit, a 
pretended court-martial — composed of two officers of Her Majesty's 
naval service and one officer of Her Majesty's army. Another count 
(9) stated that Mr. Eyre, on the 21st of October, intending to injure 
and oppress Ckirdon, caused him to be taken before a certain tribunal 
—to wit, a court-martial — ^to defend himself upon charges of high 
treascm and rebellion ; that at the trial the Court received evidence 
against him whidi was not legally admissible (describing it as before), 
and did not permit Gordon to cross-examine the witnesses on theix 
depositions, and did not permit him to enter upon his defence, not 
suffer him to call the necessary witnesses, but adjudged him to be 
guilty of the charges laid, and that the said E. J. Eyre, having lawful 
and competent authority to revise the proceedings of the X)ourt, and 
to confirm or reject tiie finding of the Court, and well knowing the 
premises laid in this count, unlawfully, injuriously, and oppressively 
did not^ in the exercise of his office, revise the proceedings, but 
neglected his duty in that behalf, and ratified and confirmed them. 
Then there was a series of counts directed to the cases of five persons^ 
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named Bruce, Philips, Monis, Yinen, and Leven— who it was chaiged 
had been illegally arrested and imprisoned by Mr. Eyre ; had been 
illegally taken out of a district not under martial law into the district 
proclaimed under martial law. As to each of the five there was a 
Gount charging the arrest and a count charging the removal ; then 
tiiere was a count charging that, in the district under martial law 
Philips had been flogged, and there was a count making the same 
charge as to Morris ; lastly, there was a general count comprising all 
the acts done in or out of the declared district during martial law, 
and which charged that the said E. J. Eyre, being Governor of 
Jamaieai it was his duty to be merciful and just, as a ruler of the 
Queen's subjects, and to administer justly, temperately, and truly the 
laws of the realm ; but that he, on the contrary, intending unlaw- 
fully and maliciously to disgrace and aggrieve and oppress divers 
tubjects of the Queen, and to expose them to ignominy, shame^ 
soandal, and disgrace, did on divers days between the 17th of October 
and the 22nd of December, 1865, unjustly^ unlawfully, maUciously, 
and without any reasonable or probable cause, under colour of his 
office, cause and procure divers of the Queen's subjects then inhabit- 
ing the colony — ^to wit, Gordon, Philips, Bruce, Vinen, and Morris— 
to be illegally, and without sufficient warrant, arrested and imprisoned^ 
contrary to law ; and unlawfully and maliciously, and under colour of his 
office, and contrary to law, did cause and procure Gordon to be brought 
to trial before a certain incompetent and unlawful tribunal, upon 
certain grave charges — to wit, high treason and rebellion — and un* 
lawfully, knowingly, and oppressively, and contrary to his duty, did 
sanction by his autiiiority the finding and sentence of the said unlaw- 
ful and incompetent tribunal upon the trial, and did unlawfully and 
maliciously, and under colour of his office, cause and procure Philips 
and Morris to be falsely imprisoned and to be flogged, they no* 
having he&a. tried, and unlawfully and malicioiisly, and under colcmi 
of his office, and contrary to law, did cause the officers commandiog 
the troops in the colony to treat divers large numbers of the Queen's 
subjects as alien enemies, and did cause them to be cruelly oppressed 
and beaten ; and cause houses to be burnt without sufficient justi- 
fication or cause ; and unlawfoUy, maliciously, and oppressively 
caused Bruce, Vinen, and Leven to be imprisoned unnecessarilyy 
without being brought to trial, and for a long time after General 
Nelson and others made known to him that they could not legally 
be detained by them, nor were subject to martial law, nor liable 
to be tried by eourt-martial. 

Sach If as the sabstimee of the indictment The Charge 
to the grand jmy on this occasion was delivered, in 
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the usual course, by the senior puisne judge, Mr. Justice 
Blackburn, and it was carefully confined to the matters 
of law material to the case, and contained, upon those 
matters, a clear and comprehensive exposition of the 
law, in the way of plain, positive, iistinct judicial direction. 

Thus, upon the cardinal principle of criminal liability, 
which must govern aU the charges, the learned judge laid 
it down that there must be a grave degree of culpability 
— and need only be a grave degree of culpability, whether 
in neglect or in excess — in order to sustain a charge of 
misdemeanour against a governor, or magistrate, or other 
civil or military officer in the exercise of his functions in the 
suppression of riot or rebellion. For, as the learned judge 
explained, although as the nature and extent of the power, 
and therefore of the duties, an therefore of the liabilities 
of these various officers must vary, the general principle of 
criminal liability was the same, as applicable to all. 

In the next place, the learned judge pointed out the 
broad distinction between the assumption and exercise by 
a governor or other officer of a power which did not by law 
belong to him at aU, and which, therefore, under no cir- 
cumstances could he legally exercise, and his erroneous 
neglect or excess in the exercise of a power which did 
by law belong to him, and which, therefore, he could 
legally exercise — a distinction, it will be observed, which 
necessarily raised, in the most direct form, the question 
of the legality of martial law, as to which the learned 
judge laid down very clearly its legality. 

Lastly, the learned judge explained the ratio decidendi 
as to criminal liability for misconduct, whether, in the 
way of neglect or excess in the exercise of powers within 
the legal competence of the governor or officer, which 
raised, of course, the question of the liability of a 
governor for excesses in the execution of martial law, 
whether by his own order or direction, or by the acts or 
orders of others, without his personal authority or sane- 
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tion, as to which he laid it down clearly that the Governor 
would not be liable at all for acts done without his 
4iuthority; and that as to his oiv^n acts or orders, they 
must be looked at with reference^ not .to the actual facts, 
or the light of subsequent events, but with reference to 
the aspect of affairs (U the time, and with reference to 
the view which an honest and sensible man, of ordinary 
sense and firmness, might not unreasonably take of the 
state of affairs, as they appeared at the time to him, 
in a season of great public emergency and excite- 
ment. 

It is obvious, that, upon the whole, the learned judge 
took a view of the law in substance in accordance with 
the current of the authorities as reviewed in these pages, 
and also in accordance with that which was conveyed or 
implied in the Report of the Boyal Commissioners, and 
which had been confirmed and adopted by the law 
advisers of the Crown — that martial law was legal, that 
it meant military authority ; that no one would be 
criminally liable who acted under orders, and that no 
one would be criminally liable for orders given, if honestly 
and not unreasonably given. 

And this view of the law derived all the more authority 
from its being stated by the learned judge that it was 
the result of consultation with all the judges, and that it 
had the concurrence in substance of the whole court, 
including the Lojd Chief Justice, which latter part of the 
statement, though afterwards to some extent impugned 
by the Lord Chief Justice, was, it will be seen, substan- 
tially confirmed, the misconception of the Lord Chief . 
Justice having arisen from that confusion of matter of 
fact with matter of law, which had unhappily pervaded 
his own charge. On the whole, therefore, it would be 
impossible to imagine a more authoritative statement of 
the law upon the subject, short of a judicial decision, and, 
accordingly^ it deserves a more particular consideration 
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as likely to govern any future expositions or applioations 
of the law upon the subject. 

Upon the general principle of criminal liability, the 
learned judge cited the case of the Mayor of Bristol, and 
declared from it the principle that a governor, or any 
other civil or military oflScer, "^rould be criminally liable 
for any greai neglect or excess, and then, as to excess, 
he drew the distinction between his doing what he had no 
legal power to do ai aU, and his excessive exercise of a 
power he legally possessed :— 

** It is not a little failure of duty which could make him criminally 
iresponsible, a great failure of duty undoubtedly would. The line 
1;>etween the two is hard to define, and must be left to a very great 
extent in each case to the common sense of the jury, whether or not 
the degree of failure of duty is criminal ; that is what I understand to 
have been laid down in the case of the Mayor of Bristol by the Court 
ol King's Bench, l^ow I think where the enquiry is whether an 
o£&oer is guilty of misdemeanour from an excess of duty, the principle 
comes to very much the same, or rather it is the complement of that 
laid down in the case of Bex v. Pinney, If the officer does some act 
altogether beyond the power conferred upon him by law, so that it 
oould never imder any state of circumstances have been his duty to 
do it, he is responsible according to the quality of that act ; and even 
if the doing of that illegal act was the salvation of the coimtry, that, 
though it might be a good ground for the legislature afterwards pass- 
ing an Act of Indemnity, yet would be no bar in law to a criminal 
prosecution, that is, if he has done something clearly beyond his 
power. But if the act which he has done is one which in a proper 
state of circumstances the officer was authorized to do, so that in 
an extreme case, on the principle laid down in Pinney's case, he 
might be criminally punished for failure of duty for not doing it, 
thw the case becomea very different Honesty of intention in such 
a case is very important, for if it be shown that the officer, under 
colout of exercising his office, was reaUy moved by any other motive 
than an honest desire to do his duty, there is no doubt at all he would 
be guilty of a misdemeanour ; even if there was a perfectly honest 
intention that would not of itself exclusively determine the question 
i^ the officer^a favour, although it would be a very important element 
indeed. I think the officer is bound under such circumstances to 
bring to the exercise of his duty ordinaiy firmness, judgment, and 
discretion. I think he is bound to do . that, and I think in such a 
oase the' jury have to determine upon the evidence first whether the 
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dicumstances were in fact such tliat wliat was done really was in ex- 
cess of the duty of the officer, that is, more than he ought to have 
done as a reasonable man of ordinary firmness, and secondly whether 
a person placed in the position of that officer, having the ixifonnation 
that he had, believing what he did believe, and knowing what he did 
know, if exercising ordinary firmness, judgment, and moderation, 
would have perceived it was an excess." 

Then, applying the general principle to the case of the 
governor, the learned judge said : — 

''Two things are to be considered: first, were the acts done 
by Mr. Eyrel If what he did was utterly beyond his legal 
power or competence, that is, things or acts which he never could 
have been bound to do at all? If so, then I shall be obliged 
to say to you, as I did before, that those acts were totally 
illegal; and though there might be a ground for applying 
for mercy to the Grown or for an Act of Indemnity, the mere fact of 
the good intention, even the benefit that may have been done, would 
not be a bar to a criminal indictment. But if what Mr. Eyre did 
were acts which he had in lus competence to do, supposing the cir* 
cumstances to be such that it would have been proper to do them, 
and, consequently, according to the case of King v. Finney, he would 
be bound to do in a proper case, and even would be criminally punish- 
able if he failed to do them, then, in that case, the question comes 
to be what I said before to you, — ^were the circumstances really such 
that Vhat he did was in excess of what he ought to have done, or, 
looking at the facts as they appeared to him, would he, as a reasonable 
man, knowing or believing what he believed, on the information brought to 
him, and the circumstances under which he was placed, supposing he 
brought, as he was bound to bring, ordinary firmness and moderation 
in the ischarge of his duty, remembering that his duty was not only 
to protect the colony, wMch it clearly was, but also to regard the 
rights of individuals, and not to oppress and injure them ; would a 
person bringing that proper degree of calmness into operation perceive 
that wh<at he did was in excess 1 That would be a question entirely 
of fact, and one for you to consider, upon the evidence, was there ex- 
cess on his part to the extent that would make him criminally respon- 
sible? The degree of criminal excess, as I have already said in 
speaking about criminal negligence, is hard to define, and must be, as 
a question of common sense, decided by the jury, taking all the facts 
together.** 

Here, it will be observed, the province and function of 
the judge are clearly distinguished from that of the jury, 

E 2 
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in exact accordance with legal principle and proper pre- 
cedents. The rule of law, or ratio decidendi, is for the 
judge; its practical application to the particular case is 
for the jury. 

Then the learned judge came to the great point in the 
case — the legality of martial law : — 

" Then comes a question which you will perceive is of the veiy last 
importance, viz. : — What were the limits of Mr, Eyre^s powers as a 
Governor of Jamaica, under the circvmstances of the case; what could 
he do ? what power had the law given him to do, so that, when cir- 
cumstances required the exercise of those powers, he would be boiuid 
to exercise them, and in an extreme case would be punishable for not 
exercising them? If he has gone beyond those powers, the case 
would be simple and straightforwacd, and you would have nothing to 
do but, if you believe the facts to be so, to find the bill. Then comes 
tiie question — What were the powers of the Governor of Jamaica ait 
that tims ? That must depend upon the law that wa^i in force in 
Jamaica.*^ 

And then the learned judge proceeded to expound what 
was the law in force in the colony at the time (which, 
having all the documents before him, he was enabled to 
do, although, technically it would be for the jury), and 
arrived at the conclusion already indicated in these 
pages, viz., that the common law was in force in Jamaica 
for the benefit of the settlers of English birth, and that 
it allowed of martial law-ras military rule — in time of 
war, or rebellion amounting to war (although its limits 
might be doubtful), and certainly had not been abolished 
by the Petition of Eight ; so that, on the one hand, it 
was a thing known to the law of England ; and, on the 
other hand, in a statute — imperial or colonial — the phrase 
martial law would be understood to mean that which, by 
the common law, it had been understood to mean — viz., 
irregular military rule, involving the power of summary 
trial and execution by court-martial. This was in sub- 
stance what the learned judge stated to the grand jury 
under this head of his charge. 
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Taking the position that the common law was in force 
in the colony in favour of British-born subjects, or their 
descendants, and for their benefit and protection, the 
learned judge oT course arrived clearly at the result that, 
if the common law allowed of martial law in war or 
rebellion, the governor of such a colony would, as repre- 
senting the Crown, have the power of declaring it ; and 
next, he laid it down that the Colonial Legislature would 
have power to confer that power, and that in either case 
martial law in the colony must mean what it meant at 
common law, and what it was defined by the Petition of 
Right, viz,, military rule, involving the power of summary 
military justice : — 

"We must start here by sajring that Mr. Eyre, as Governor of 
Jamaica at that time, had not only those powers which, in the reign of 
Charles II., at the time the colony was established, the Crown had by 
its prerogative, and which he as Governor would have the same as the 
Crown ; but he had also those powers which were given him by 
the Acts of the Colonial Legislature, and this is a point of im< 
mense importance in the present case ; and I think I should be 
wrong if I left you in any doubt whatever that that is the rule upon 
which you are to go. Then come the two questions, what was the 
prerogative of the Crown in respect of this matter, at the time of 
Charles 11., to proclaim martial law ] and to what extent have the 
statutes of the Colonial Legislature given Mr. Eyre more or greater 
power than that ? When we have ascertained that as a matter of 
law, then the question will become ripe for you to determine as a matter 
of fact whether he has transgressed his powers or not. 

Now, as to that question, what was the construction of Acts of the 
Colonial Legislature 1 Very much depends upon seeing what the 
law was in the time of Charles II., and what it was supposed to be. In 
construing an Act of Parliament, as conunon sense will tell you at 
once, you look to what was the law, or what was supposed to be the law 
before. What was it the Legislature meant to do ? What was their 
object ? What was the defect of the common law which they were 
seeking to remedy and change ? and you then consider the words, and 
see what they really have done for the purpose of carrying that out. 
Therefore it is necessary to that extent to enquire what the preroga- 
tive was at the time of Charles II. You all know that by the laws 
of the reahn, commencing with Magna Charta — and becoming more 
and more established down to the time of the Bevolution — ^the 
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general nile was that the subject was not to be judged of life or 
limb, except in due course of law ; that is, by regular trial before 
judge and jury. But from the earliest times this also was the law : that 
when there was a foreign invasion or insurrection, it was the duty of 
good subjects, in obedience ifi magistrates and officers of the Crown, 
to resist invaders or insurgents, and for this purpose the officers of 
the Crown could call them out and embody them. It is obvious that an 
armed force that could only be punished by juries would be an in- 
tolerable nuisance, and consequently, the prerogative was claimed by 
the Crown, and the Crown by its prerogative might direct that that 
armed force should be kept in order by summary process, not by a 
despotism which would authorize the officers of the Crown to kill 
anyone they"pleased, but by simimary process, not waiting for the 
common ordinary process of the common law to keep them in order, 
and in that sense there was a martial law as terribly liable to be 
abused ; but which, as Lord Hale said in & passage frequently quoted, 
was tolerated and excused because it was really the absence of all 
law, and that existed certainly I think I may say in time of war, and 
the Crown had that prerogative over that armed force which they 
had gathered together for the purpose of fighting the enemy, whether 
a foreign enemy or an army in insurrection ; and to that extent I 
think the Crown had the power to exercise martial law in time of 
war, and in time of war only. Further than that there was what 
comes on very debateable ground, indeed. ^^In such a case as that of 
insurrection prevailing so far that the courts of law cannot sit, there 
must really be anarchy unless there is something to keep people in 
order. Supposing an invading army, for instance, took possession of 
Dover, and an English army lay opposite to them, you could have no 
court of quarter sessions sitting in Kent and no assizes there, 
and really unless you were to say that somebody was to keep order 
there would be total anarchy. Upon that principle, considering that 
the Crown claimed the prerogative in those early times (most for- 
tunately now, we have not occasion to consider this question at all) 
to exerdse summary proceedings by martial law, as they called it, in 
time of war, when tiiis disturbance was going on, over others than the 
anny; and further than that, the Crown made this further claim 
against the insurgents, that whilst the insurrection existed, and for 
a short time afterwards, the officers of the Crown had the power to 
proclaim martial law in the «ense of summary proceedings, to punish 
the insurgents, and to check and stop the spread of the rebellion 
by summary proceedings against the insurgents so as, to adopt a 
modem phrase, *to trample out the rebellion.* Then in the reign of 
Charles I., commissions had been issued to proceed against soldiers 
and others, not only for mutiny, hut for any felony or offence, * by 
tuch tummary order as agreeable to martial law, and as is used in armies 
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in time of war, to caiise them to be executed according to mattiid lam^ 
That is the kind of conunission which was issued in time of ]|^c% 
which was immediately opposed in the Parliament which met in the 
reign of Charles I. and passed the Petition of Bight, distinctly de- 
nouncing it and declaring that it was illegal, and that *no commisdions 
of the like nature be issued ;' that is to say, commiadaiUB to prO<Med «A 
time of peace, in such summary course as is used by armies in time of 
war. The Legislature, therefore, did not in terms declare that in 
time of war the Crown shall not have the power ; but it does ndt 
follow that they swndioned it in time of war (a). Since that time thefft 
has never been a case in which it has become necessary to considtt 
judiciallyy what were the limits of the power of the prerogative ijfii 
time of u>ar. But Lord Hale said, in a Work found amongst hift 
papers after his death,— * The Analysis of the Law,'— ^that the CtoWfl, 
by its prerogative, has the power of punishing rebels * during the t^ 
bellion, but not after/ And then, in a passage which you find oftdh 
quoted, in his •History of the Common Law,' he in effect sa^i^ 
* Martial law is that which is the absence of all law, tolerated for neced^ 
sity, when necessity requires it, but confined strictly to the army oft 
the part of the Crown and ihose who me against them* Then, when 
he came to publish his great work, ' The Pleas of the Crown,' his 
deliberately and carefully prepared work, he was very cautious indeed. 
In a passage which has been cited (vol. i., p. 347), he puts it, after 
citing the case of the Earl of Lancaster : — 'From this record it will 
appear that in time of peace the Crown cannot enforce martial law/ 
and further, that ' regularly when the King's courts are open it is a 
time of peace in judgment of laws.' " 

• 

Such being the general doctrine of martial law at com- 
mon law, that it is allowable in time of war, that it 
means military rule, and involves the power of summary 
military justice, the learned judge goes on to observe, what 
is obvious enough, that in this country the prerogative 
power could hardly require, if it ever required it at all, any 
but a very brief exercise of martial law, and only during 
actual rebellion. Then the learned judge went on to 
show that by Gdonial Acts the prerogative power might 
reasonably be extended very largely, inasmuch as it would 

(a) Surely— as Foster says-^if a thing is distinctly mentioned by t^arlia- 
meat and not aboUahed, that is ai distinct a recognition, short of a declara^ 
tory enaetment of it, as could posnbly be. Bat this only shows how iautUmi 
the leaxoed judge was. 
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be required in colonies for the protection of the settlers 
of English birth or descent, against foreign races ; and 
that, therefore, it had been so extended in the colony in 
question; and he cited the enactment in the original 
Colonial Act :— - 

" That upon every appearance or apprehension of public danger or 
invasion the Commander-iii-Chief may call a Council of War, and by 
their advice proclaim the Articles of War and for all such service as 
may be for tiie public defence, and to pidl down houses, and com- 
mand ships and boats, and generally to do all such things as he and 
the Council of War may think necessary for the defence of the realm, 
provided that so soon as the common law is revived and is in force, the 
negroes, horses, and cattle, and so forth, shall be immediately dis- 
charged ; and to the end that it may be certainly known when the 
martial law ceases and the common law taketh place, be it enacted 
that when the colours are no longer flying the martial law shall 
cease, and the common law revive/* 

The learned judge evidently regarded it as too dear 
to be argued — that this meant martial law as a suspension 
of the common law, and the temporary substitution of 
military law : — 

^ Now what does that mean ? I must acknowledge that when I 
look at that Act, and I consider the words, and I see the object the 
Jamaica Legislature had in view at that time, I can have no doubt. 
It has, I know, been argued, and urged, that the only intention was 
that they might have martial law in the same sense as in the Mutiny 
Act, that they might call out the militia and put martial law in force 
to.conttol the militia, but that had been already provided for by the 
former section ; and the Act provides that when the occasion ceases, 
* martial law shall cease and the common law revive* Looking at these 
words, I cannot put but one sense or meaning on them. I think 
think that the Legislature of Jamaica meant to enact that the Com- 
mander-in-Chief at the time should, upon * the apprehension or appear- 
ance of any public danger or invasion^* have power, with the advice of 
a Council of War, to do that which the Petition of Might had declared 
the^Grown could not do in time of peace, and which it is doubtful 
whether the Crown could ever to any extent do in time of war, — I 
mean, to supersede the common law altogether^ and try men by a sum- 
mary process, not of course as to give arbitrary power, like that 
which it is said an oriental sovereign has, to kill men with cause or 
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without cause, but to enable tbe authorities to supersede the ordinary 
commum law^ and to try offences by this summary process, in order that 
they might he summarily tried and punished ; the great object being 
to stop the invasion ox insuirection." 

In other words, the learned judge held that martial 
law meant martial law, or the lex martiaiia, just as he 
evidently considers that rebellion means war : — 

"Then the later statute (9 Victoria) declared that the apprehension 
of danger, from invasion or otherwise, may sometimes make the 
imposition of martial law necessary, yet, as from experience of the 
miseries and calamities attending it, it must ever be considered as 
among the greatest evils, be it enacted that it shall not in future be 
declared or imposed but by the opinion and advice of a Council of 
War consisting as aforesaid. Then comes a provision that the mar- 
tial law may be proclaimed in parts of the island without being 
proclaimed in alL That was the statute which was in force at the 
time Mr. Eyre succeeded to the governorship. 

"Now comes the question — What power was it that that gave 
him ? I have pointed out to you that I thirik there can be no dotibt 
that the original Act of Charles the Second was intended to give power 
to exercise martial law in the fullest sense ; when it < ceases, the com- 
mon law revives,' is the very phrase that is used, and I cannot doubt, 
when we read the words of the 9th Victoria, which says, from 
* experience of the mischiefs of martial law, it must ever be con- 
sidered as amongst the greatest evils ;' — ^I do not think there can be any 
douibt at all what the Legislature of Jamaica were then meaning and 
thinking of, viz., that martial law in such a country as theirs might be 
necessary in the sense of superseding the common law, but that it would 
be necessary to put two checks upon it, that it should never be pro- 
claimed without the full consent of the Council of War, consisting 
of all the notables of the island ; and secondly, it should ipso facto 
cease at the end of thirty days, unless the same Council of War 
should see fit to prolong it." 

The learned judge laid it down as clear, looking at the 
sense in which martial law had been understood, and 
especially looking to its definition in the Petition of 
Bight as the summary justice of martial law, that in the 
Colonial Acts the phrase had that meaning, and therefore 
authorized the execution of martial law in that sense : — 

^I think under those Acts of the Colonial Legislature Gk>vemor 
Eyre, in case of in7a3ioii ox apprehended iaymont mighty with the 
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consent of the Council of War, hAYe the power to proclaim martial lair 
in any district of the country, in the sense that it superseded the 
common law for the time being, and enabled all matters to be tried 
by summary procedure (that is the phrase with regard to what wat 
forbidden in the Petition of Right), * by such simmiary procedure as is 
used in time of war ; ' not with an arbitrary discretion, but without 
applying any technical rules, doing the substance of justice in a snm« 
mary way. Such power he might have and exercise on proper bcoik 
sions. Consequently, if there was a state of things such as that a 
firm, reasonable man would have felt that he ought to have used this 
power, and he did not do so, he would have been punishable for it 
He would be bound to exercise reasonable firmness and moderation hi 
determining whether he should do it or not. If a man of reasonable 
firmness, self-control, and moderation would not have done it, then, 1 
have no doubt, he would have been punishable for the want of that 
firmness and moderation, but there would arise upon that a qneg- 
tion for you. Put yourselves in his place, knowing what he did 
know, and see whether there was a criminal neglect to bring that 
reasonable firmness, self-control, and moderation to bear on the 
question. Then, secondly, when martial law had been proclaimed, 
Mr. Eyre might have stopped it before thirty days, but he allowed it 
to continue, and there, again, there arises another question ; first, the 
question is. Whether he could, properly proclaim martial law ? and 
I think there was not much doubt, under the circumstances, that 
he would have been culpable if he had not. But now comes the 
second question — Is he punishable for not having stopped it sooner ? 
and that depends veiy much upon the state of things as they appeared to 
him. Had he such reasonable grounds as to lead him to think it right 
to continue it, and did he continue it, in fact, to such an excess and 
degree, and so much more than was necessary, and so far beyond it^ 
that you would say a man exercising that reasonable mediation 
and finnness which he ought to bring to the case, would have known 
that he should not do it, and must be blamed because he did do it 1 

With reference to the second question, the continuance 
of martia;! law, the learned judge pointed out the distinc- 
tion between strict justification and criminal liability : — 

^* The more serious part of the case is that he kept martial law up 
for thirty days, when, in fact, the actual armed insurrection had been 
stopped after the first day or two, and the question is whether, if he 
kept it up to too great an extent, and in a manner in which he was not 
authorized to do, whether there was criminal excess in so doing. The 
question will be whether the facts then in Mr. Eyre's knowledge were 
•uch as to make him ciiminally responsible for Uiat exce«g. It is first 
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for you to say if it was an excess, in fact ; I am inclined to say so 
myself. Then yon are to say whether it was such an excess, putting 
yourselres in Mr. Eyre's position, as to make him criminally respon** 
sible. You will consider that he had statements from all parts of the 
country that they apprehended insurrection, and dreaded that it 
would spread through the countiy, and see that he had come to the 
conclusion that there was an organised conspiracy. Then martial law 
had been already proclaimed, and the question would thus present 
itself to his mind, * Shall I stop it, or not ? If I stop it, and the 
countiy is exposed to the dreadful effects of the insurrection, I shall 
have done very great mischief.* He would be then responsible foi 
that mischief, and might, perhaps, be accused, and made criminally 
responsible for it. I think the question, whether he was to keep it 
up or not depends verjr much, indeed, upon the extent to which you 
think a man of firmness, and calmness, and moderation would really 
believe that unless the summary process of martial law was kept up 
there would be great danger in other places. I have already told you 
that he would be justified in it if it was absolutely necessary for the 
purpose of stopping and suppressing the insurrection, but I do not 
think it would be if it was not. Then you are to put yourselves 
in his position, and make all due allowance for his position, and say 
whether, under those circumstances, he did bring that amount of ordi* 
nary firmness, calmness, and moderation to the consideration of the 
question which he ought to have done, and, if he did act honestly in 
that way, whether his failure to act with the necessary degree of firm- 
ness and moderation wais a failure to such an extent as to make it a 
criminal failure ; an indefinite phrase, but one as to which you must 
bring your own common sense to bear.*' 

Then the learned judge went on to deal with the ques- 
tion of the criminal liability of the governor for excesses 
of the military in his absence, and without any autho* 
rity from him to commit such excesses. And as to this 
he laid it down clearly in the first place that the governor 
Tvould not be liable for such excesses as did not come 
fairly within the scope of any orders he had issued, or 
any directions he had given. He said :— 

** You have evidence as to the proceedings of the militaiy, and 
according to the account there was a most lamentable and tenible 
want of discipline ; but as to that, I think the defence of Mr. Eyre is 
complete, that these things were to be regulated by the military. 
He sent to the Commander-in-Chief a direction, *The troops must 
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march to cut off the insurgents from getting into the other part of the 
island,' but I do not think you will say the civil officer, the Governor. 
is responsible for the faults of the military. He would be if he had 
sent them when there was no need, or if he had sent to do these 
things, but he is not responsible for their want of discipline. There 
is always a great risk when martial law is proclaimed that there will 
be acts of oppression and tyranny unless it be very carefully looked 
at. Mr. Eyre put martial law in operation, and if these acts were 
done they probably are instances of the way in which a good many 
others were done ; in consequence of martial law being in force, ter- 
rible things were done, but I do not think you can charge these 
things upon the Governor. The Duke of Wellington, when he was 
examined before a committee, with the strong, shrewd common sense 
which he always possessed, laid that down very strongly. He said, 
'When martial law is proclaimed, and when you have superseded 
common law, martial law is really the will of the commander.' That 
phrase has been very much criticised, and it is not quite accurate, but 
it becomes the discretion of the person exercising it ; and therefore 
the Duke of Wellington added ' that the officer in command ought to 
take very great care to see that it is properly regulated and controlled^ 
and give proper directions for it' I do not think this can be brought 
against Mr. Eyre as one of the charges against him. The Commis- 
sioners having asked him about it he said, * I always considered when 
martial law was proclaimed I had to leave it to the military officers ;' 
and certainly there is difficulty in saying who is responsible for it, 
consequently you could not say that he was liable for not having 
taken measures to provide that martial law should be properly 
controlled. That could not be charged upon Mr. Eyre, and apparently 
those who conduct the prosecution have taken the same view, for 
they have not put any charge of that sort in the bill." 

The learned judge then dealt with the charges made 
against the governor as to the removal of several persons 
by his orders into the district under martial law, for the 
purpose of there being tried by martial law. As to this 
removal the governor would of course be responsible, but 
the learned judge laid it down that he would not be crimi- 
nally liable for it if it was done honestly, nor would he 
be liable for the subsequent exercise of military power 
over the persons so removed : — 

*' There is a third and a great question which I have had more 
doubtabouti and that axises from this : — ^when martial law had been 
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proclaimed in that particular district, Mr. Eyre caused four or five 
different persons to be seized in parts of the island where martial 
law was not in force, and to be brought into the district where martial 
law was in force, in order that they might be tried there^ for the 
offences which they were said to have committed. One of them, as 
you know, Gordon, was tried, convicted, and executed. The others 
were not tried ; they were sent for the purpose of trial, and were 
detained tiiere until martial law had expired, and were ultimately 
tried by the common law. Then comes the question, looking at 
these colonial Acts, and seeing that the men were in a district where 
martial law was not proclaimed, but where the Courts of Justice 
were open, and where they might have been perfectly well tried by 
the ordinary tribunals, only that there would have been some delay, 
could it have been a justifiable thing, under those Acts, for the 
Governor to remove them from the place where they might have 
been tried by the common law, into a place where martial law had 
superseded the common law, for the purpose of trying them by 
martial law, — could that be justified at all? K I thought it so 
entirely beyond his powers that it never could be right, I should tell 
you at once that you must find a bill on that ; but was it an act quite 
beyond his powers, or was it one which might, under proper facts, 
be justified, under the terms of the Acts of the Colonial Legislature ? 
I have considered that question carefully, and I have come to the 
conclusion that^ looking at what martial law was, the bringing of 
a person into the proclaimed district to be tried, miglU in a proper 
case be justified. As a general rule the trial of crime is locaL One 
great reason for martial law, and for simmiaiy jurisdiction instead of 
the common law, is to have a summary trial, of course observing all 
the substantial of justice ; but yet to try men speedily, for the 
purpose of stamping out the insurrection by means of this summary 
process. I think, therefore, in such a case as this, what you have to 
do is to put yourselves in Mr. Eyre's position, to see what was the 
motive for this, what were the facts and circumstances of the case ? " 

Such was the general ruling applicable to all the cases 
of removal ; it was a general proposition of law, that th« 
removal might be justifiable if honestly deemed necessary 
for the suppression of the rebellion. Then the learned 
judge went on to apply the proposition with special refer- 
ence to the more serious case — ^the case of the man who 
when removed into the district had been tried and 
executed : — 

'< If the motive, the object, was the indirect and improper one, it 
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wonld be an act of very great tyianny and oppreadon ; but if yoa 
come to the condaedon, that it leally was done honestly under the 
belief that the accused was really guilty, and not only really guilty, 
but that the conspiracy was an organised and extended one^ and that 
there was veiy great danger and risk of the conspiracy breaking out 
throughout the country ; and that causing him to be tried and exe- 
cuted was an essential measure for stopping that insurrection^ if you 
think that — bringing a proper degree of calmness and fairness to bear 
upon that question — the governor thought so, then he would not be 
guilty upon this charge. The question is for you.'' 

That is, on a charge of illegally and oppressively re- 
moving the man into the district. The learned judge 
went on to notice the case of the other men who had 
been thus removed, and said that the same ruling would 
apply to their cases, and that (as was obvious) if the cir- 
cumstances reasonably excused the removal of the man 
who was executed, they would of course excuse the removal 
of the others who were only flogged or imprisoned. He 
laid it down, however, as to the man who was flogged, 
that as this was done by the military authorities without 
orders from the governor, he would not be liable for it> a 
ruling which of course would apply to the trial and execu- 
tion, save so far as the governor would be rendered liable 
for allowing the execution^ i.e., for not exercising the pre- 
rogative of mercy, as to which, however, there was no 
charge made. 

The law as thus laid down, therefore, came to this, that 
a governor was not liable for the continuance of martial 
law if he honestly believed its continuance necessary, nor 
for its exercise or execution, except so far as he personally 
directed it, nor for any acts personally directed by him 
in the course of its execution, if honestly deemed necessary. 
This was in substance confirmed by the Lord Chief 
Justice, who, on account of some supposed misconception, 
afterwards said :— 

"There was a proposition of law which seemed to us sufficient 
for the guidance of the jury, and which we understood was to form 
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(if I may so express myself) the basis of the charge, on which pro* 
position we were all agreed, namely, that assuming the governor of a 
colony had, by virtue of authority delegated to him by the Crown, or 
conferred upon him by local legislation, the power to put martial law 
in force, all that could be required of him, so far as affects his respon- 
sibility in a court of criminal law, was that, in judging of the neces- 
sity which it is admitted on all hands affords the sole justification for 
resorting to martial law, either for putting this exceptional law in 
force or prolonging its duration, he should not only act with an honest 
intention to discharge a public duty, but should bring to the con- 
sideration of the course to be pursued the careful, conscientious, and 
considerate judgment which may reasonably be expected from one 
invested with authority, and which, in our opinion, a governor so 
circumstanced is bound to exercise before he places the Queen's sub- 
jects committed to his government beyond the pale of protection of 
t^e law. Having done this, he would not be liable for error of judg- 
ment, and still less for excesses or irregularities committed by sub- 
ordinates whom he is under the necessity of employing, if committed 
without his sanction or knowledge. Furthermore, we consider that 
a governor sworn to execute the laws of a colony, if advised by those 
competent to advise him that those laws justify him in proclaiming 
martial law in the manner in which Governor Eyre understood it, 
cannot be held criminally responsible if the circumstances call for its 
exercise, and though it should afterwards turn out that the received 
opinion as to the law was erroneous. On the other hand, in the 
absence of such careful and conscientious exercise and judgment, 
mere honesty of intention would be no excuse for a reckless, pre- 
cipitate, and inconsiderate exercise of so formidable a power, still less 
for any abuse of it in regard to the lives and persons of Her Majesty's 
subjects, or in the application of immoderate severity in excess of 
what the exigencies of the occasion imperatively called for. Neither 
could the continuance of martial law be excused, even as regards 
criminal responsibility, when the necessity which .can alone justify 
it had ceased, by the entire suppression of all insurrection, either for 
the purpose of punishing those who were suspected of having been 
concerned in it, or of striking terror into the minds of men for 
the time to come." 

To this extent the law laid down had the sanction and 
assent of the whole Court, except that the latter sentence 
must certainly, in order to make it consistent with the 
authorities, and Mr. Justice Blackburn's ruling, be con- 
strued to mean honest, and not unreasonable, belief in 
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necessity. And the word " rebellion " must be substituted 
for " insurrection/' The confusion of those two terms 
makes all the difference in the worlds and caused all the 
error and fallacy which had arisen in the case. As 
already shown, there may be rebellion, though actual 
insurrection has ceased, and it is rebellion which is war, 
and which justifies martial law as the law of war. Upon 
the two points, whether martial law meant martial law, 
or lex martialia, and whether, if so, it was authorized 
even by the statutes, the Lord Chief Justice doubted, 
and only doubted, and as he nevertheless entirely con- 
curred in the ruling as to criminal liability, it is obvious 
that the practical legality of martial law was established, 
even upon the supposition of any doubt as to its formal 
legality (a). And the whole question may be summed 
up in the words of the venerable Lord Chief Justice 
Tindal : — " Whatever is done honestly in the execution 
of the object, will be held justified by law/' (Summons 
on Court' Martial, p. 550.) 

(a) The Lord Chief Justice expressed his dissent as to the lawfulness of 
ChrdotCs removal, but that, it is obyious, was not a proposition of law, but 
a mixed question of law and fiict for the grand jury : on which his expres- 
sion of opinion was extra-judicial. And he did not lay down as a proposi- 
tion of law, that removal into a district under martial law was illegal. The 
contrary, it has been seen, was held by the twelve judges in Lundy's case, 
vide awUf p. 55. There was, therefore, no difference or diuent conveyed 
as to any legal proposition, and the law, as laid down by Mr. Justice 
Blackburn, may be taken as established. See the author's report of the 
case. 
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